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[6560-01] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

(40  CFR  Part  35  Subpart  E] 

[FRL  894-21 

GRANTS  FOR  CONSTRUCTION  OF 
WASTEWATER  TREATMENT  WORKS 

Proposed  Technical  Amendments 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  is  a 
series  of  amendments  to  the  regula¬ 
tions  governing  grants  for  construc¬ 
tion  of  treatment  works.  These  amend¬ 
ments  are  necessary  to  incorporate  in 
the  regulations  the  miscellaneous 
technical,  administrative,  and  pro¬ 
grammatic  changes  which  have  taken 
place  in  the  program  since  the  bulk  of 
the  regulations  were  published  in 
1974.  They  are  also  intended  to  sim¬ 
plify  the  language  of  the  regulations 
where  it  is  possible  to  do  so  without 
making  major  changes.  These  changes, 
if  adopted  as  final  rulemaking,  will 
make  administration  of  the  program 
and  understanding  of  the  require¬ 
ments  easier. 

DATES:  Comments  must  be  received 
on  or  before  July  17,  1978.  Public 
meetings  for  the  purpose  of  receiving 
comments  will  be  held  in  June  and 
July  1978.  Notice  of  these  meetings 
will  be  published  in  the  Federal  Reg¬ 
ister.  Regional  Conferences  will  be 
held  on  June  5,  and  June  9,  June  12, 
and  June  15  through  the  cooperation 
of  several  environmental  and  special 
interest  groups  and  EPA.  See  the  dis¬ 
cussion  of  these  conferences  below. 

ADDRESSES:  Written  comments 

should  be  submitted  to  Mr.  Alexander 
J.  Greene,  Director,  Grants  Adminis¬ 
tration  Division,  Attention:  PM-216-P 
Construction  Technical,  Environmen¬ 
tal  Protection  Agency,  Washington, 
D.C.  20460.  Comments  submitted  may 
be  inspected  at  the  Public  Information 
Reference  Unit,  EPA  Headquarters, 
Room  2922,  Waterside  Mall,  401  M 
Street  SW.,  Washington,  D.C.  between 
8  a.m.  and  4:30  p.m.,  business  days. 
The  public  meetings  will  be  held  at  all 
EPA  regional  offices.  In  addition,  four 
regional  conferences  will  be  held  (in 
Chicago,  San  Francisco,  Dallas,  and 
Philadelphia)  through  the  cooperation 
of  several  environmental  and  special 
interest  groups  and  EPA.  See  discus¬ 
sion  of  these  conferences  below. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Scott  Berdine,  Office  of  Water  Pro¬ 
gram  Operations  (WH-546),  Envi¬ 
ronmental  Protection  Agency,  Wash¬ 
ington,  D.C.  20460,  telephone  202- 
426-2517;  or  Belle  Davis,  Grants  Ad¬ 


ministration  Division  (PM-216),  En¬ 
vironmental  Protection  Agency, 
Washington,  D.C.  20460,  telephone 
202-755-0860. 

SUPPLEMENTARY  INFORMATION: 
Final  regulations  implementing  the 
grant  program  for  construction  of 
wastewater  treatment  works  author¬ 
ized  by  Title  II  of  the  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972  were  promulgated  on  February 
11,  1974  (40  CFR  Part  35  Subpart  E; 
39  FR  5251).  They  were  amended  at 
various  times  after  that,  most  notably 
December  17,  1975,  September  23, 
1976,  and  December  29,  1976.  On  De¬ 
cember  27.  1977,  the  Clean  Water  Act 
of  1977  was  enacted,  further  amending 
the  Federal  Water  Pollution  Control 
Act,  as  amended  (hereafter  the  Clean 
Water  Act),  and  requiring  substantial 
amendments  to  the  construction  grant 
regulations  in  Subpart  E.  Those 
amendments  were  published  in  three 
parts  on  April  25,  1978.  Certain  of  the 
amendments  were  published  as  pro¬ 
posed  rulemaking  (43  FR  17690);  the 
large  part  of  the  amendments  required 
by  the  new  Act  were  published  as  in¬ 
terim  final  (43  FR  17697);  and  the 
State  Management  Assistance  Grant 
program  was  implemented  with  the  in¬ 
terim  final  publication  of  a  new  Sub- 
part  F  (43  FR  17716).  (See  the  April 
25,  1978,  issue  of  the  Federal  Register 
for  more  information  about  those  reg¬ 
ulations.)  We  intend  to  republish  all 
the  amendments  as  final  rulemaking 
in  September  1978,  before  the  start  of 
the  new  fiscal  year,  as  part  of  a  com¬ 
plete  conformed  version  of  the  con¬ 
struction  grant  regulations.  This 
means  that  at  that  time,  the  entire 
construction  grant  regulation,  Sub¬ 
parts  E  and  F,  §§  35.900  through  35.999 
and  35.1000  through  35.1099,  will  be 
published  in  its  entirety  as  one  docu¬ 
ment.  greatly  facilitating  ease  of  use 
by  grantees,  States,  and  the  public. 
Therefore,  it  is  appropriate  to  include 
in  the  September  conformed  version 
any  other  changes  which  appear  to  be 
necessary  or  desirable  to  ease  adminis¬ 
tration  of  and  participation  in  the  pro¬ 
gram.  The  purpose  of  these  proposed 
amendments  is  to  solicit  public  com¬ 
ment  on  possible  changes  which  are 
not  related  to  the  Clean  Water  Act. 

The  Preamble  to  the  proposed  regu¬ 
lations  stemming  from  the  Clean 
Water  Act  of  1977  (April  25,  1978),  an¬ 
nounced  that  this  proposal  would  be 
made  in  early  summer  1978.  The 
changes  being  proposed  are  based,  in 
part,  on  operating  experience  as  re¬ 
flected  in  Program  Requirements 
Memoranda  (PRM)  issued  for  the  con¬ 
struction  grants  program  by  the 
Office  of  Water  Program  Operations. 
They  also  reflect  “deviations”  which 
have  been  issued  by  the  Director, 
Grants  Administration  Division,  under 
the  authority  in  40  CFR  Part  30  Sub¬ 
part  I.  Other  operational  problems 


have  been  brought  to  our  attention  by 
the  regional  employees  of  EPA,  and  by 
grantees.  States,  and  others  who  work 
in  this  program.  In  trying  to  correct 
these  problems,  a  few  new  changes  are 
being  proposed  which  we  believe  are 
administratively  desirable  and  which 
will  assist  us  to  better  implement  the 
purposes  of  the  Act.  In  addition,  some 
changes  are  being  proposed  for  the 
purpose  of  simplifying  the  language 
and  readability  of  the  regulations,  al¬ 
though  a  major  restructuring  is  not 
contemplated.  Additional  language 
simplification  may  be  made  in  the 
final  regulations  in  September. 

Comments  are  especially  invited  on 
the  extent  to  which  current  PRM's  are 
or  ought  to  be  addressed  in  the  final 
regulations.  The  Agency  is  attempting 
to  reflect  the  salient  policy,  legal  and 
administrative  elements  of  program 
memoranda  in  this  subpart  while  also 
minimizing  the  length  of  these  regula¬ 
tions. 

The  specific  changes  which  are 
being  proposed  are  set  forth  below, 
followed  by  an  explanation  of  each 
one.  Asterisks  in  the  proposed  text  are 
used  by  the  Federal  Register  to  rep¬ 
resent  regulations  which  would  not  be 
altered  by  the  proposed  change.  Five 
asterisks  in  a  row  show  that  one  or 
more  paragraphs  or  an  entire  typo¬ 
graphical  unit  are  not  being  changed. 
Three  asterisks  in  a  row  show  that 
text  within  a  paragraph  is  not  being 
changed. 

Comments  are  solicited  on  all  of 
these  proposed  changes.  We  would 
also  appreciate  comments  on  any  sec¬ 
tions  which  have  proven  difficult  to 
understand  by  the  users,  even  if  we 
have  not  yet  proposed  that  those  sec¬ 
tions  be  rewritten.  Specific  suggestions 
for  rewriting  would  be  most  helpful. 
Readers  are  also  cautioned  to  evaluate 
these  proposals  in  light  of  the  interim 
final  and  proposed  amendments  pro¬ 
mulgated  on  April  25,  since  some  sec¬ 
tions  to  which  we  are  proposing 
changes  were  previously  changed  (or 
proposed  to  be  changed)  by  the  April 
25  amendments. 

One  aspect  of  the  regulations  which 
is  proposed  to  be  changed  deserves 
particular  mention  here.  There  are 
several  proposed  amendments  (see 
particularly  §§35.905-4,  35.917  and 
35.925-18)  which  provide  for  the  or¬ 
derly  transition  of  projects  to  be  ad¬ 
ministered  entirely  under  the  require¬ 
ments  of  the  1972  and  later  Acts.  After 
certain  dates,  the  current  “grandfath¬ 
ering”  practices  would  be  discontin¬ 
ued.  Comments  on  these  proposed 
changes  are  particularly  encouraged. 

The  public  meetings  in  June  and 
July  in  Regional  offices  are  primarily 
for  the  purpose  of  receiving  comments 
on  the  previously  published  interim 
and  proposed  Clean  Water  Act  regula¬ 
tory  amendments.  However,  comments 
on  these  proposed  technical  amend- 
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ments  which  are  offered  at  those 
meetings  Mil  be  fully  considered.  Like¬ 
wise,  areawide  conferences  on  the 
Clean  Water  Act  amendments  were 
scheduled  through  the  cooperation  of 
several  environmental  and  special  in¬ 
terest  groups.  One  such  conference 
has  already  taken  place  in  Atlanta. 
While  these  conferences  will  also  focus 
primarily  on  the  Clean  Water  Act 
amendments,  some  time  will  be  devot¬ 
ed  to  a  short  briefing  on  the  technical 
amendments  and  EPA  personnel 
knowledgeable  about  the  technical 
amendments  will  be  available  to  dis¬ 
cuss  them  informally.  The  remaining 
four  conferences  are  scheduled  to  be 
held  as  follows:  June  5— Hyatt  Regen¬ 
cy  O’Hare,  Chicago,  Ill.:  June  9— 
Sheraton  Palace  Hotel,  San  Francisco, 
Calif.:  June  12— Hyatt  Regency  at  Re¬ 
union,  Dallas,  Tex.:  and  June  14— 
Philadelphia  Sheraton,  Philadelphia, 
Pa. 

The  comment  period  for  these  pro¬ 
posed  changes  has  been  limited  to  45 
days  primarily  because  it  necessary  to 
accelerate  the  normal  regulatory  proc¬ 
ess  in  order  to  develop  the  final  con¬ 
formed  regulation  which  can  become 
effective  for  fiscal  year  1979.  The  com¬ 
ment  period  on  the  Clean  Water  Act 
amendments  published  on  April  25, 
1978  will  close  on  June  30,  1978.  Fol¬ 
lowing  the  close  of  the  comment 
period  on  these  regulations,  these  two 
efforts  will  be  merged  to  develop  the 
final  conformed  version  of  the  con¬ 
struction  grant  regulations  for  publi¬ 
cation  in  September. 

The  changes  which  we  are  proposing 
to  make  are  as  follows: 

1.  We  are  proposing  to  revise  §  35.900 
to  read  as  follows: 

§  35.900  Purpose  and  applicability. 

(a)  This  subpart  supplements  the 
EPA  general  grant  regulations  and 
procedures  (Part  30  of  this  chapter) 
and  establishes  policies  and  proce¬ 
dures  for  grants  to  assist  the  construc¬ 
tion  of  waste  treatment  works  in  com¬ 
pliance  with  the  Clean  Water  Act. 

(b)  Provisions  of  this  subpart  which 
contained  dates  prior  to  [the  effective 
date  of  the  revision  of  this  subpart] 
have  been  deleted.  However,  those 
provisions  will  remain  applicable  to 
grants  awarded  when  those  provisions 
were  in  effect.  The  transition  provi¬ 
sions  in  previously  published  rules 
under  §§35.905-4,  35.917,  and  35.925- 
18  remain  applicable  to  certain  grants 
awarded  through  March  31,  1980. 

Explanation 

In  paragraph  (a)  we  propose  to  re¬ 
place  “Federal  Water  Pollution  Con¬ 
trol  Act”  with  “Clean  Water  Act” 
since,  under  the  1977  amendments, 
either  name  of  the  Act  may  be  used. 
See  also  the  proposed  revision  of 
§35.905-1.  Also,  the  words  “publicly- 
owned”  are  proposed  to  be  deleted 


since,  under  the  1977  Act,  in  certain 
limited  circumstances  and  with  appro¬ 
priate  conditions,  some  privately- 
owned  tretment  systems  may  by  eligi¬ 
ble  for  assistance  through  the  public 
body.  (See  new  §  35.918  in  the  interim 
final  amendments  published  on  April 
25,  1978.) 

The  addition  of  paragraph  (b)  ad¬ 
vises  the  reader  that  provisions  which 
contain  dates  prior  to  the  effective 
date  of  these  revisions  have  been  de¬ 
leted.  This  has  been  done  in  the  inter¬ 
est  of  simplicity  and  brevity.  However, 
the  former  rules  are  applicable  to 
grants  awarded  when  they  were  in 
effect.  Also,  new  transition  provisions 
are  applicable  for  grantees.  (Addition¬ 
al  explanation  is  provided  under  the 
referenced  sections). 

2.  We  propose  to  amend  §35.903  by 
revising  the  first  sentence  of  para¬ 
graph  (j)  and  adding  a  new  paragraph 
(p).  As  revised,  these  paragraphs 
would  read  as  follows: 

§  35.903  Nummary  of  construction  grant 
program. 

•  *  *  *  • 

(j)  Sections  35.937-10,  35.938-6  and 
35.945  authorize  prompt  payment  for 
project  costs  which  have  been  in¬ 
curred.  The  initial  request  for  pay¬ 
ment  may  cover  unpaid  allowable  costs 
of  work  completed  prior  to  award 
except  as  otherwise  provided  in 
§35.925-18.  All  allowable  costs  in¬ 
curred  prior  to  initiation  of  project 
construction  must  be  claimed  in  the 
application  for  grant  assistance  for 
that  project  prior  to  the  award  of  the 
assistance  or  no  subsequent  claim  for 
payment  may  be  made  for  those  costs. 
The  estimated  amount  of  any  grant  or 
grant  amendment,  including  any  prior 
costs,  must  be  established  in  conjunc¬ 
tion  with  determination  of  priority  for 
the  project.  The  Regional  Administra¬ 
tor  must  determine  that  the  project 
costs  are  resonable  and  allowable,  in 
accordance  with  §  35.940. 

•  *  •  •  • 

(p)  Requirements  regarding  the 
award  and  administration  of  subagree¬ 
ments  are  set  forth  in  §§  35.935 
through  35.939. 

Explanation 

In  paragraph  (j),  only  the  first  sen¬ 
tence  is  proposed  to  be  substantively 
revised.  That  sentence  is  currently  in¬ 
correct,  since  the  payment  provisions 
in  §§35.937-10,  35.938-6  and  35.945 
were  revised  on  December  17,  1975, 
and  December  29,  1976.  This  revision 
would  correct  the  summary  to  agree 
with  the  other  sections. 

The  addition  of  paragraph  (p)  alerts 
the  reader  of  the  summary  to  the 
presence  of  procurement  requirements 
elsewhere  in  the  regulations,  just  as 


other  program  requirements  are  refer¬ 
enced  in  the  summary. 

3.  We  are  proposing  to  revise 
§  35.905-1  to  read  as  follows: 

§  35.905-1  The  Act. 

The  Clean  Water  Act  (33  U.S.C.  1251 
et  seq.),  as  amended. 

Explanation 

In  Pub.  L.  95-217,  Congress  has  au¬ 
thorized  the  use  of  either  “Federal 
Water  Pollution  Control  Act”  or 
“Clean  Water  Act.”  EPA  proposes  to 
use  the  latter  title  in  this  subpart  be¬ 
cause  it  is  more  descriptive  of  the 
Act’s  objectives,  shorter,  and  parallel 
with  the  sister  statute,  the  Clean  Air 
Act. 

4.  We  are  proposing  to  revise 
§  35.905-4  to  read  as  follows: 

§  35.905-4  Construction. 

Any  one  or  more  of  the  following: 
Preliminary  planning  to  determine  the 
feasibility  of  treatment  works,  engi¬ 
neering,  architectural,  legal,  fiscal,  or 
economic  investigations  or  studies,  sur¬ 
veys,  designs,  plans,  working  drawings, 
specifications,  procedures,  or  other 
necessary  actions,  erection,  building, 
acquisition,  alteration,  remodeling,  im¬ 
provement,  or  extension  of  treatment 
works,  or  the  inspection  or  supervision 
of  any  of  the  foregoing  items.  The 
Phrase  “initiation  of  construction,”  as 
used  in  this  subpart  means  with  refer¬ 
ence  to  a  project  for: 

(a)  Step  1:  The  approval  of  a  plan  of 
study: 

(b)  Step  2:  The  award  of  a  Step  2 
grant: 

(c)  Step  3:  Issuance  of  a  notice  to 
proceed  under  a  construction  contract 
for  any  segment  of  Step  3  project 
work  or,  if  notice  to  proceed  is  not  re¬ 
quired,  execution  of  the  construction 
contract. 

Explanation 

This  proposed  amendment  deletes 
from  the  definition  of  “initiation  of 
construction”  the  different  definitions 
which  were  applicable  for  work  initiat¬ 
ed  prior  to  November  1,  1974.  This 
amendment,  and  the  related  amend¬ 
ments  of  §§35.917  and  35.925-18,  pro¬ 
vide  for  two  related,  new  transition 
rules. 

First,  there  would  be  an  orderly 
phasing  out  (in  most  instances,  prior 
to  April  1,  1979,  and  in  some  cases, 
prior  to  April  1,  1980)  of  projects  pre¬ 
viously  allowed  to  proceed,  subject  to 
reimbursement  through  grant  award 
at  a  later  date.  (See  §  35.925-18.)  under 
the  present  rule,  most  projects  do  not 
receive  such  reimbursement.  The  pro¬ 
posed  rule  would  require  those  pro¬ 
jects  presently  entitled  to  reimburse¬ 
ment  to  obtain  the  reimbursement 
through  grant  award  by  March  31, 
1979,  or  March  31,  1980,  or  be  barred 
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from  subsequently  obtaining  the  reim¬ 
bursement.  This  change  is  based  upon 
the  major  program  change  effected  by 
the  1972  Amendments  to  the  Act: 
while  Section  8  of  the  prior  Federal 
Water  Pollution  Control  Act 
(FWPCA)  permitted  funding  on  either 
a  reimbursable  or  a  concurrent  basis, 
the  1972  Amendments  limited  the 
Agency’s  reimbursement  authority  to 
that  reimbursement  authorized  by 
Section  206  of  the  FWPCA. 

Secondly,  there  would  also  be  a 
phasing  out  of  the  “grandfather”  pro¬ 
vision  for  planning  performed  prior  to 
the  enunciation  of  the  new  statutory 
requirements,  and  implementing  ad¬ 
ministrative  procedures,  now  applica¬ 
ble  to  facilities  planning.  (See 
§35.917.)  Under  the  present  rule,  fa¬ 
cilities  planning  determined  by  the 
Regional  Administrator  to  have  been 
initiated  prior  to  May  1,  1974,  is  re¬ 
quired  to  comply  with  those  facilities 
planning  requirements  determined  ap¬ 
propriate  by  the  Regional  Administra¬ 
tor.  The  proposed  rule  would  require 
compliance  with  all  the  facilities  plan¬ 
ning  requirements  for  any  Step  2  or 
Step  3  grant.  There  is  an  extension 
provided  for  projects  initiated  prior  to 
May  1,  1974.  At  the  time  that  the  sub¬ 
part  first  enunciated  detailed  facilities 
planning  requirements,  in  1974,  the 
Agency  did  not  wish  to  require  sub¬ 
stantial  revision  or  abandonment  of 
prior  planning  efforts,  particularly 
since  that  would  have  entailed  a  dra¬ 
matic  slow-down  in  grants  for  appar¬ 
ently  necessary  projects  and  the  possi¬ 
ble  loss  of  funds  by  States  through  the 
reallotment  process.  The  Agency  now 
desires  all  grantees  to  achieve  compli¬ 
ance  with  the  administrative  require¬ 
ments  which  assure  attainment  of  the 
statutory  objectives  (such  as  an  ade¬ 
quate  analysis  of  alternatives,  as  re¬ 
quired  by  the  National  Environmental 
Policy  Act;  the  study  of  a  land  treat¬ 
ment  alternative,  consistent  with  Sec¬ 
tion  201  of  the  Act;  and  selection  of 
cost  effective  alternatives  in  accord¬ 
ance  with  the  cost  effectiveness  guide¬ 
lines  issued  under  Sections  212  and 
217  of  the  Act).  The  fact  that  adminis¬ 
trative  requirements  and  procedures 
are  now  more  thoroughly  understood 
and  streamlined  should  result  in  mini¬ 
mal  delay  to  projects,  particularly  if 
States  and  municipalities  take  the  nec¬ 
essary  steps  soon  to  assure  funding  for 
previously  planned  projects. 

Of  overriding  importance  in  both  re¬ 
gards  is  the  need  to  bring  in  and  com¬ 
plete  any  Step  1  work  still  underway, 
so  that  projects  necessary  to  meet  en¬ 
forceable  requirements  of  the  Act  can 
proceed  through  Steps  2  and  3  in  a 
manner  consistent  with  the  require¬ 
ments  of  Titles  III  and  IV  of  the  Act. 

5.  We  are  proposing  to  revise  the 
definitions  in  §§  35.905-5,  35.905-9  and 
35.905-11  to  read  as  follow's: 


§  35.905-5  Excessive  infiltration/inflow. 

The  quantities  of  infiltration /inflow 
which  can  be  economically  eliminated 
from  a  sewerage  system  by  rehabilita¬ 
tion,  as  determined  in  a  cost  effective¬ 
ness  analysis  that  compares  the  costs 
for  correcting  the  infiltration/inflow 
conditions  to  the  total  costs  for  trans¬ 
portation  and  treatment  of  the  infil¬ 
tration/inflow  subject  to  the  provisons 
in  §  35.927. 

§  35.905-9  Infiltration. 

Water  other  than  wastewater  that 
enters  a  sewerage  system  (including 
sewer  service  connections)  from  the 
ground  through  such  sources  as  defec¬ 
tive  pipes,  pipe  joints,  connections,  or 
manholes.  Infiltration  does  not  in¬ 
clude,  and  is  distinguished  from, 
inflow. 

§35.905-11  Inflow. 

Water  other  than  wastew'ater  that 
enters  a  sewerage  system  (including 
sewer  service  connections)  from  such 
sources  as  roof  leaders,  cellar  drains, 
yard  drains,  area  drains,  foundation 
drains,  drains  from  springs  and 
swampy  areas,  manhole  covers,  cross 
connections  between  storm  sewers  and 
sanitary  sewers,  catch  basins,  cooling 
towers,  storm  waters,  surface  runoff, 
street  wash  waters,  or  drainage.  Inflow 
does  not  include,  and  is  distinguished 
from,  infiltration. 

Explanation 

These  revisions  of  the  definitions  are 
not  intended  to  make  substantive 
changes.  They  are  linguistic  changes 
which  are  intended  to  improve  under¬ 
standing  of  these  terms.  The  changes 
to  §  35.905-5,  particularly,  are  very 
minor. 

6.  We  are  proposing  to  revise 
§  35.905-14  to  read  as  follows: 

§35.905-14  Municipality. 

A  city,  town,  borough,  county, 
parish,  district,  association,  or  other 
public  body  (including  an  intermunici¬ 
pal  agency  of  two  or  more  of  the  fore¬ 
going  entities)  created  by  or  pursuant 
to  State  law,  or  an  Indian  tribe  or  an 
authorized  Indian  tribal  organization, 
having  jurisdiction  over  disposal  of 
sewage,  industrial  wastes,  or  other 
waste,  or  a  designated  and  approved 
management  agency  under  Section  208 
of  the  Act. 

(a)  This  definition  includes  a  special 
district  created  under  State  law  such 
as  a  water  district,  sewer  district,  sani¬ 
tary  district,  utility  district,  drainage 
district  or  similar  entity  or  an  inte¬ 
grated  waste  management  facility,  as 
defined  in  Section  201(e)  of  the  Act, 
which  has  as  one  of  its  principal  re¬ 
sponsibilities  the  treatment,  transport, 
or  disposal  of  liquid  wastes  of  the  gen¬ 
eral  public  in  a  particular  geographic 
area. 


(b)  This  definition  excludes  the  fol¬ 
lowing: 

(1)  Any  revenue  producing  entity 
which  as  as  its  principal  responsibility 
an  activity  other  than  providing 
wastewater  treatment  services  to  the 
general  public,  such  as  an  airport, 
turnpike,  port  facility  or  other  munici¬ 
pal  utility. 

(2)  Any  special  district,  such  as  a 
school  district,  which  does  not  have  as 
one  of  its  principal  responsibilities  the 
treatment,  transport,  or  disposal  of 
liquid  wastes. 

(3)  Any  special  district  (such  as  a 
park  district)  which  has  the  responsi¬ 
bility  to  provide  wastewater  treatment 
services  in  support  of  its  principal  ac¬ 
tivity  at  specific  facilities,  unless  the 
special  district  has  the  responsibility 
under  State  law  to  provide  wastewater 
treatment  services  to  the  community 
surrounding  the  special  district's  fa¬ 
cility  and  no  other  municipality,  with 
concurrent  jurisdiction  to  serve  the 
community,  serves  or  intends  to  serve 
the  special  district’s  facility  or  the  sur¬ 
rounding  community. 

* 

Explanation 

The  current  definition  of  the  term 
“municipality”  has  raised  several  ques¬ 
tions  in  particular  cases  regarding  the 
eligibility  of  special  districts  for  fund¬ 
ing  under  this  program.  This  revision 
clarifies  the  Agency’s  position  on  this 
issue  by  expanding  the  description  of 
the  types  of  special  districts  which  are 
and  are  not  eligible. 

§35.910-3  [Deleted] 

§35.910-4  [Deleted] 

7.  We  are  proposing  to  delete 
§§35.910-3  and  35.910-4  and  to  desig¬ 
nate  those  sections  "Reserved.” 

Explanation 

These  sections  show  the  allotments 
of  funds  for  fiscal  years  1973,  1974, 
and  1975.  These  allotments  were  com¬ 
pletely  utilized  by  the  States  through 
grant  awards  and  no  reallotments 
were  necessary.  We  do  not  feel  that  it 
is  useful  to  continue  reprinting  the  ob¬ 
solete  allotments  in  each  new  annual 
edition  of  the  Code  of  Federal  Regula¬ 
tions.  They  are  available  for  reference 
in  previous  editions  of  the  CFR. 
Therefore,  these  sections  are  proposed 
to  be  deleted. 

8.  We  are  proposing  to  add  the  fol¬ 
lowing  parenthetical  sentence  at  the 
end  of  §35.912: 

§  35.912  Delegation  to  State  agencies. 

•  •  •  (See  also  Subpart  F  of  this 
part.) 

Explanation 

In  the  publication  of  amendments 
based  on  the  Clean  Water  Act  of  1977 
on  April  25,  1978,  a  new  Subpart  F  was 
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established  implementing  the  authori¬ 
ty  in  Section  216  of  the  Clean  Water 
Act  for  State  Management  Assistance 
Grants.  Under  this  new  authority,  cer¬ 
tain  construction  grant  management 
functions  may  be  delegated  to  States 
and  funded  from  construction  grant 
allotments  to  the  States.  It  is  impor¬ 
tant  to  insert  a  cross-reference  to  that 
new  subpart  here,  so  that  users  will  be 
made  aware  of  the  other  authority  for 
delegating  functions. 

9.  We  are  proposing  to  revise  §  35.917 

(b),  (c),  (d)  and  (e)  to  read  as  follows: 

§35.917  Facilities  planning  (Step  1). 

***** 

(b)  Facilities  planning  consists  of 
those  necessary  plans  and  studies 
which  are  directly  related  to  the  con¬ 
struction  of  treatment  works  neces¬ 
sary  to  comply  with  Sections  301  and 
302  of  the  Act.  Facilities  planning  will 
demonstrate  the  need  for  the  pro¬ 
posed  facilities  and,  by  a  systematic 
evaluation  of  feasible  alternatives,  will 
also  demonstrate  that  the  selected  al¬ 
ternative  is  cost-effective,  i.e.,  is  the 
most  economical  means  of  meeting  es¬ 
tablished  effluent  and  water  quality 
goals  recognizing  environmental  and 
social  considerations. 

(c)  Full  compliance  with  the  facili¬ 
ties  planning  provisions  of  this  sub¬ 
part  is  required  prior  to  award  of  Step 
2  or  Step  3  grant  assistance.  (Facilities 
planning  initiated  prior  to  May  1, 
1974,  may  be  entitled  to  some  flexibil¬ 
ity  under  the  prior  regulations  pub¬ 
lished  on  February  11,  1974.  In  this 
event,  the  Step  2  or  Step  3  grant  must 
be  awarded  prior  to  April  1,  1979.) 

(d)  Grant  assistance  for  Step  2  or 
Step  3  piay  be  awarded  prior  to  ap¬ 
proval  of  a  facilities  plan  for  the 
entire  geographic  area  to  be  served  by 
the  complete  waste  treatment  system 
of  which  the  proposed  treatment 
works  will  be  an  integral  part  if: 

(1)  The  Regional  Administrator  de¬ 
termines  that  applicable  statutory  re¬ 
quirements  have  been  met  (see 
§§  35.925-7  and  35.925-8);  that  the  fa¬ 
cilities  planning  relevant  to  the  pro¬ 
posed  Step  2  or  Step  3  project  has 
been  substantially  completed:  and  that 
the  Step  2  or  Step  3  project  for  which 
grant  assistance  is  made  will  not  be 
significantly  affected  by  the  comple¬ 
tion  of  the  facilities  plan  and  will  be  a 
component  part  of  the  complete 
system;  and 

(2)  The  applicant  agrees  to  complete 
the  facilities  plan  on  a  schedule  the 
State  accepts  (subject  to  approval  by 
the  Regional  Administrator);  the 
schedule  shall  be  inserted  as  a  special 
condition  in  the  grant  agreement. 

(e)  Written  approval  of  a  plan  of 
study  (see  §35.920-3(a)(l))  must  be  ob¬ 
tained  prior  to  initiation  of  facilities 
planning.  Facilities  planning  may  not 


be  initiated  prior  to  award  of  a  Step  1 
grant  or  approval  of  a  plan  of  study 
accompanied  by  reservation  of  funds 
for  a  Step  1  grant  (see  §§  35.925-18  and 
35.905-4).  After  October  1,  1979,  new 
facility  planning  may  proceed  in  the 
absence  of  State  water  quality  man¬ 
agement  outputs  only  if  the  Regional 
Administrator,  at  the  request  of  the 
State,  makes  such  a  determination  on 
a  case-by-case  basis. 

Explanation 

There  is  a  series  of  related  changes 
being  proposed  to  the  §  35.917  series 
pertaining  to  the  Agency’s  proposals 
for  phasing  out  the  transition  for  pro¬ 
jects  initiated  prior  to  enactment  of 
the  Federal  Water  Pollution  Control 
Act  amendments  of  1972  which  are  ex¬ 
plained  under  §35.905-4.  Therefore, 
please  read  the  explanation  provided 
there.  In  these  sections,  the  references 
related  to  facilities  planning  initiated 
prior  to  May  1,  1974,  have  been  de¬ 
leted  or  corrected  to  indicate  that  the 
transition  period  ends  by  March  31, 
1979. 

In  §  35.917,  in  addition,  two  changes 
in  language  have  been  made  for  clar¬ 
ity.  The  first  paragraph  of  the  current 
paragraph  (d)  would  now  be  revised 
and  numbered  (c),  and  the  second 
paragraph  of  the  current  (d)  would  be 
revised  to  shorten  the  sentences  and 
improve  the  structure,  and  would  be 
designated  (d). 

Subsection  (e)  has  been  amended  to 
reflect  the  fact  that  the  State  water 
quality  management  (WQM)  program 
should  serve  as  the  basis  for  the  man¬ 
agement  decision-making  process  for 
the  State  construction  grant  program. 
Facility  planning  efforts  must  be 
based  on  the  following  information 
contained  in  approved  WQM  plans: 

(1)  Facility  planning  area  delinea¬ 
tions. 

(2)  Load  allocations  and  resultant 
NPDES  permit  effluent  limitations/ 
treatment  levels  for  POTW’s  in  the 
State. 

(3)  Population  projection  totals  and 
disaggregations  prepared  in  accord¬ 
ance  with  Appendix  A  of  the  Clean 
Water  Act  regulations. 

(4)  Identification  of  both  local  and 
areawide  agencies  responsible  for 
doing  facility  plans  and  developing  re¬ 
lated  POTW  information  in  the 
coming  year. 

These  outputs  are  to  be  available  for 
use  in  construction  grant  decision¬ 
making  as  soon  as  possible  prior  to  the 
start  of  fiscal  year  1980.  The  proposed 
revision  provides  that  after  October  1, 
1979,  if  the  above  State  outputs  are 
not  contained  in  the  approved  WQM 
plans,  new  facility  planning  may  pro¬ 
ceed  only  if  the  Regional  Administra¬ 
tor  makes  such  a  determination  on  a 
case-by-case  basis. 

These  outputs  are  currently  re¬ 
quired  in  certified  State  WQM  plans. 


Therefore,  no  new  planning  require¬ 
ments  are  added  by  this  proposed  revi¬ 
sion.  Where  the  approved  WQM  plan 
does  not  contain  the  above  outputs, 
the  process  for  annual  revision  of  the 
WQM  plans  should  provide  the  neces¬ 
sary  outputs. 

In  connection  with  facilities  plan¬ 
ning,  readers  should  be  aware  that  the 
Agency  is  developing  proposed 
changes  to  its  public  participation  re¬ 
quirements,  including  those  in 
§  35.917-5.  They  will  be  proposed  in 
the  Federal  Register  shortly. 

10.  We  are  proposing  to  revise  the 
first  paragraph  of  §35.917-1,  and  para¬ 
graphs  (d),  (d)(2),  (d)(5),  and  to  add  a 
new  paragraph  (1)  to  read  as  follows: 

§  35.917-1  Content  of  facilities  plan. 

Facilities  planning  must  encompass 
the  following  to  the  extent  deemed  ap¬ 
propriate  by  the  Regional  Administra¬ 
tor. 

*  •  •  •  * 

(d)  A  cost-effectiveness  analysis  of 
alternatives  for  the  treatment  works 
and  for  the  waste  treatment  system(s) 
of  which  the  treatment  works  is  a 
part.  The  selection  of  the  system(s) 
and  the  choice  of  the  treatment  works 
for  which  construction  drawings  and 
specifications  are  to  be  prepared  shall 
be  based  on  the  results  of  the  cost-ef¬ 
fectiveness  analysis.  (See  Appendix  A 
to  this  subpart. )  This  analysis  shall  in¬ 
clude:  *  *  • 

(2)  An  evaluation  of  alternative  flow 
and  waste  reduction  measures,  includ¬ 
ing  non-structural  methods; 

•  *  *  *  • 

(5)  An  identification  of,  and  provi¬ 
sion  for  applying  the  best  practicable 
waste  treatment  technology  (BPWTT) 
as  defined  by  the  Administrator,  based 
upon  an  evaluation  of  technologies  in¬ 
cluded  under  each  of  the  following 
waste  treatment  management  tech¬ 
niques: 

(i)  Biological  or  physical-chemical 
treatment  and  discharge  to  receiving 
waters; 

(ii)  Treatment  and  reuse;  and 

(iii)  Land  application  techniques. 

All  Step  2,  Step  3  or  Step  2  +  3  projects 
shall  be  based  upon  application  of 
BPWTT,  as  a  minimum.  Where  appli¬ 
cation  of  BPWTT  would  not  meet 
water  quality  standards,  the  facilities 
plan  shall  provide  for  attaining  such 
standards.  Such  provision  shall  consid¬ 
er  the  alternative  of  treating  com¬ 
bined  sewer  overflows. 

•  •  • 1  •  • 

(1)  An  estimate  of  total  project  costs 
and  charges  to  customers,  in  accord¬ 
ance  with  guidance  issued  by  the  Ad¬ 
ministrator. 
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Explanation 

The  revision  to  paragraph  (d)  is  to 
clarify  the  language  and  to  add  a  ref¬ 
erence  to  Appendix  A  in  which  the 
cost-effectiveness  guidelines  are  found. 

The  revision  to  paragraph  (d)(2) 
adds  mention  of  non-structural  meth¬ 
ods.  (See  discussion  in  appendix  A, 
Cost  Effectiveness  Analysis  Guide¬ 
lines,  published  on  April  25,  1978). 

In  paragraph  (d)(5)  we  have  deleted 
reference  to  publicly  owned  treatment 
works  and  to  the  transition  date  of 
June  30,  1974. 

The  new  paragraph  (1)  incorporates 
in  the  regulations  the  requirement  for 
inclusion  of  total  project  costs  and  es¬ 
timated  charges  to  customers  in  the 
facilities  plan.  This  requirement  was 
established  in  Program  Requirements 
Memorandum  76-3  (August  16,  1976). 
Based  on  the  current  guidance,  the 
costs  which  are  required  to  be  shown 
in  the  facilities  plan  are  the  following: 

(1)  Estimated  total  capital  costs  for 
the  recommended  treatment  works,  a 
breakdown  of  estimated  eligible  and 
ineligible  costs,  and  the  estimated  Fed¬ 
eral,  State,  local  and  industrial  shares 
of  the  capital  costs; 

(2)  The  expected  method  of  local  fi¬ 
nancing  and  estimated  annual  debt 
service  charges  or  taxes  (based  on  the 
expected  interest  rate  for  municipal 
borrowing)  on  the  total  local  capital 
cost  of  the  recommended  treatment 
works; 

(3)  Estimated  annual  operation  and 
maintenance  costs  and  the  estimated 
industrial  and  local  government’s 
shares  for  the  recommended  treat¬ 
ment  works;  and 

(4)  The  estimated  monthly  charge 
for  operation  and  maintenance,  the  es¬ 
timated  monthly  debt  service  charge, 
the  estimated  connection  charge,  and 
the  total  monthly  charge  to  a  typical 
residential  customer. 

New  paragraphs  (j)  and  (k)  were  in¬ 
cluded  in  the  amendments  published 
on  April  25,  1978. 

Also  see  the  relevant  explanation 
under  §§  35.917  and  35.905-4. 

We  are  proposing  to  revise  §35.917- 
2(a)  to  read  as  follows: 

§  35.917-2  State  responsibilities. 

(a)  Facilities  planning  areas.  Facili¬ 
ties  planning  should  focus  upon  the 
geographic  area  to  be  served  by  the 
waste  treatment  system(s)  of  which 
the  proposed  treatment  works  will  be 
an  integral  part.  The  facilities  plan 
should  include  that  area  deemed  nec¬ 
essary  to  prepare  an  environmental  as¬ 
sessment  and  to  assure  that  the  most 
cost-effective  means  of  achieving  the 
established  water  quality  goals  can  be 
planned  for  and  implemented.  To 
assure  that  facilities  planning  will  in¬ 
clude  the  appropriate  geographic 
areas,  the  State  shall: 

•  •  •  •  * 


Explanation 

This  revision  deletes  the  transition 
dates.  See  explanation  under  §§  35.917 
and  35.905-4. 

12.  We  are  proposing  to  revise 
§35.917-3  (a)  and  (b)  to  read  as  fol¬ 
lows,  to  delete  paragraph  (c),  and  rede¬ 
signate  paragraph  (d)  as  (c): 

§  35.917-3  Federal  assistance. 

(a)  General  Facilities  planning  must 
be  developed  pursuant  to  a  plan  of 
study  (see  §35.920-3(a)(l))  approved  in 
accordance  with  the  requirements  of 
this  subpart  prior  to  initiation  of  the 
facilities  planning.  A  preapplication 
conference  may  be  held  in  accordance 
with  §  35.920-2. 

•  #  »  •  • 

(b)  Eligibility.  Only  an  applicant 
which  is  eligible  to  receive  grant  assist¬ 
ance  for  subsequent  phases  of  con¬ 
struction  (Steps  2  and  3)  and  which 
has  the  legal  authority  to  subsequent¬ 
ly  construct  and  manage  the  facility 
may  apply  for  grant  assistance  for 
Step  1.  If  the  area  to  be  covered  by  the 
facilities  plan  includes  more  than  one 
political  jurisdiction,  a  grant  may  be 
awarded  for  a  Step  1  project,  as  appro¬ 
priate,  to:  (1)  the  joint  authority  rep¬ 
resenting  such  jurisdictions,  if  eligible; 

(2)  one  qualified  (lead  agency)  appli¬ 
cant;  or  (3)  two  or  more  eligible  juris¬ 
dictions.  After  a  waste  treatment  man¬ 
agement  agency  for  an  area  has  been 
designated  in  accordance  with  subsec¬ 
tion  208(c)  of  the  Act  (see  Parts  130 
and  131  of  this  chapter)  the  Regional 
Administrator  shall  not  make  any 
grant  for  construction  of  treatment 
works  within  the  area  except  to  the 
designated  agency. 

(c)  Reports.  Where  a  grant  has  been 
awarded  for  facilities  planning  the 
completion  of  which  is  expected  to  re¬ 
quire  more  than  one  year,  the  grantee 
must  submit  a  brief  progress  report  to 
the  Regional  Administrator  at  three- 
month  intervals.  The  progress  report 
is  to  contain  a  minimum  of  narrative 
description,  and  is  to  describe  progress 
in  completing  the  approved  schedule 
of  specific  tasks  for  the  project. 

Explanation 

The  revision  to  paragraph  (a)  deletes 
the  transition  dates;  see  the  explana¬ 
tion  under  §§35.917  and  35.905-4.  In 
paragraph  (b),  we  have  added  the  stat¬ 
utory  requirement  that,  after  a  waste 
treatment  management  agency  has 
been  designated  for  an  area,  only  the 
designated  agency  may  receive  grants. 
Further  mention  of  this  requirement 
is  also  in  proposed  §35.925-2  and  is 
currently  in  §  35.925-19. 

Paragraph  (c)  included  payment  pro¬ 
visions  which  were  in  conflict  with  the 
revised  payment  provisions  in 
§§  35.917-10  and  35.945.  Since  inclusion 


of  payment  provisions  in  both  places  is 
redundant,  we  are  proposing  to  delete 
this  paragraph. 

13.  We  are  proposing  to  amend 
§35.920-2  by  designating  the  existing 
text  as  paragraph  (a)  and  adding  a 
new  paragraph  (b)  to  read  as  follows: 

§  35.920-2  Procedure. 

*  •  •  •  • 

(b)  Grant  applications  (and,  for  sub¬ 
sequent  related  projects,  amendments 
to  them)  are  considered  received  by 
EPA  only  when  complete  and  upon  of¬ 
ficial  receipt  of  the  State  priority  cer¬ 
tification  document  (EPA  Form  5700- 
28)  in  the  appropriate  EPA  Regional 
Office.  In  a  State  which  has  been  dele¬ 
gated  Federal  application  processing 
functions  under  §  35.912  or  under  Sub¬ 
part  F  of  this  part,  applications  are 
considered  received  by  EPA  on  the 
date  of  State  certification.  Preliminary 
or  partial  submittals  may  be  made; 
EPA  may  conduct  preliminary  process¬ 
ing  of  these  submittals. 

Explanation 

There  have  been  historical  problems 
of  establishing  the  date  of  application 
receipt  in  the  Regional  Office.  Fur¬ 
ther,  under  the  Clean  Water  Act  of 
1977,  the  Buy  American  provision  is 
applicable  to  applications  received 
after  February  1,  1978.  Therefore,  it  is 
important  now  to  clarify  any  existing 
ambiguity  as  to  the  official  date  of  re¬ 
ceipt.  Comments  are  especially  invited 
as  the  appropriateness  of  the  date  se¬ 
lected  in  the  case  of  States  which  have 
been  delegated  Federal  application 
processing  functions.  A  suggestion  has 
been  made  that  in  those  States,  the 
date  of  receipt  of  a  complete  applica¬ 
tion  in  the  State  Office  should  be  the 
official  date  of  receipt. 

14.  We  are  proposing  to  revise 
§35.920-3  (b)  and  (c)  to  read  as  fol¬ 
lows: 

§  35.920-3  Contents  of  application. 

»  •  •  •  • 

(b)  Step  2.  Preparation  of  construc¬ 
tion  drawings  and  specifications.  Prior 
to  the  award  of  a  grant  or  grant 
amendment  for  a  Step  2  project,  the 
applicant  must  furnish  the  following: 

(1)  A  facilities  plan  (including  the 
environmental  assessment  portion  in 
accordance  with  part  6  of  this  chap¬ 
ter)  in  accordance  with  §§35.917 
through  35.917-9; 

(2)  A  statement  regarding  availabil¬ 
ity  of  the  proposed  site,  if  relevant; 

(3)  Proposed  subagreements  or  an 
explanation  of  the  intended  method  of 
awarding  subagreements  for  perform¬ 
ance  of  any  substantial  portion  of  the 
project  work; 

(4)  Required  comments  or  approvals 
of  relevant  State,  local  and  Federal 
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agencies,  including  clearinghouse  re¬ 
quirements  of  Office  of  Management 
and  Budget  Circular  A-95,  as  revised 
(see  §  30.305  of  this  subchapter); 

(5)  A  value  engineering  (VE)  propos¬ 
al  in  compliance  with  §  35.926(a)  for 
all  Step  2  grant  applications  for  pro¬ 
jects  having  a  projected  total  Step  3 
grant  eligible  construction  cost  of  $10 
million  or  more  excluding  the  cost  for 
interceptor  and  collector  sewers.  For 
those  projects  requiring  VE,  the  grant¬ 
ee  may  propose,  subject  to  the  Region¬ 
al  Administrator’s  approval,  to  exclude 
interceptor  and  collector  sewers  from 
the  scope  of  the  VE  analysis; 

(6)  Proposed  intermunicipal  agree¬ 
ments  necessary  for  the  construction 
and  operation  of  the  proposed  treat¬ 
ment  works,  for  any  treatment  works 
serving  two  or  more  municipalities; 

(7)  A  schedule  for  completion  of  the 
project  work,  including  milestones; 
and 

(8)  Satisfactory  evidence  of  compli¬ 
ance  with: 

(i)  Sections  35.925-11,  35.929  et  seq. 
and  35.935-13  regarding  user  charges; 

(ii)  Sections  35.925-12,  35.928  et  seq. 
and  35.935-13,  regarding  industrial 
cost  recovery,  if  applicable; 

(iii)  Section  35.925-16,  regarding 
costs  allocable  to  Federal  facilities,  if 
applicable; 

(iv)  Section  35.927-4  regarding  a 
sewer  use  ordinance; 

(v)  Section  30.405-2  and  part  4  of 
this  chapter,  regarding  compliance 
with  the  Uniform  Relocation  Assist¬ 
ance  and  Real  Property  Acquisition 
Policies  Act  of  1970,  if  applicable;  and, 

(vi)  Other  applicable  Federal  statu¬ 
tory  and  regulatory  requirements  (see 
subpart  C  of  part  30  of  this  chapter). 

(c)  Step  3.  Building  and  erection  of  a 
treatment  works.  Prior  to  the  award  of 
a  grant  or  grant  amendment  for  a  step 
3  project,  the  applicant  must  furnish 
the  following: 

(1)  Each  of  the  items  specified  in 
paragraph  (b)  of  this  section  (in  com¬ 
pliance  with  paragraph  (b)(6),  the 
final  intermunicipal  agreements  must 
be  furnished); 

(2)  Construction  drawings  and  speci¬ 
fications  suitable  for  bidding  purposes; 

(3)  A  schedule  for  or  evidence  of 
compliance  with  §§  35.925-10  and 
35.935-12  concerning  an  operation  and 
maintenance  program,  including  a  pre¬ 
liminary  plan  of  operation;  and 

(4)  After  June  30,  1980,  the  items  re¬ 
quired  by  §35.907  (c)(1)  through 

(c)(9),  as  applicable,  for  grantees  sub¬ 
ject  to  pretreatment  requirements 
under  §  35.907(b). 

Explanation 

Paragraph  (b)  has  been  rewritten,  in 
part  for  style  and  to  correct  incorrect 
references,  and  in  part  to  add  refer¬ 
ences  to  the  existing  requirements  for 
intermunicipal  agreements,  allocation 
of  costs  to  Federal  facilities,  project 
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schedules  and  sewer  use  ordinances. 
Experience  has  shown  that  there  are 
inordinate  program  delays  unless  in¬ 
termunicipal  agreements  are  obtained 
prior  to  the  award  of  grant  assistance. 
Project  schedules  are  required  by  sev¬ 
eral  program  guidance  documents.  In¬ 
clusion  of  these  references  here  will 
simplify  compliance  for  grantees. 

Paragraph  (c)  has  been  rewritten  to 
delete  the  numerical  requirement  for 
two  sets  of  construction  drawings;  the 
appropriate  number  of  copies  will  be 
determined  jointly  by  the  grantee  and 
the  Regional  Office  depending  on  the 
circumstances  of  the  particular  proj¬ 
ect.  The  preliminary  plan  of  operation 
requirement  from  Program  Require¬ 
ments  Memorandum  77-3  (November 
29,  1976),  as  evidence  of  satisfactory 
compliance  with  the  operation  and 
maintence  requirement,  has  been 
added  to  the  regulations.  The  pre¬ 
treatment  requirement  is  included  in 
the  April  25,  1978,  proposed  Clean 
Water  Act  regulations.  The  entire 
paragraph  is  restructured  in  list  form. 

15.  We  are  proposing  to  revise 
§  35.925-1  to  read  as  follows: 

§  35.925-1  Facilities  planning. 

That  if  the  award  is  for  a  Step  2, 
Step  3,  or  Step  2  +  3  grant,  the  facili¬ 
ties  planning  requirements  set  forth  in 
§§35.917  through  35.917-9  have  been 
met. 

Explanation 

The  addition  of  the  references  to 
Step  2  and  Step  3  grants  recognizes 
the  fact  that  facilities  planning  re¬ 
quirements  are  inapplicable  to  the 
award  of  the  Step  1  grant.  The  dele¬ 
tion  of  the  second  sentence  is  a  correc¬ 
tion  to  delete  reference  to  sections 
which  no  longer  exist. 

16.  We  are  proposing  to  revise 
§  35.925-2  to  read  as  follows: 

§35.925-2  Section  208  and  303(e):  Agen¬ 
cies  and  plan. 

That  the  project  is  consistent  with 
any  applicable  water  quality  manage¬ 
ment  plan  approved  under  section  208 
or  section  303(e)  of  the  act;  and  that 
the  applicant  is  the  wastewater  man¬ 
agement  agency  designated  in  any 
plan  certified  by  the  Governor  and  ap¬ 
proved  by  the  Regional  Administrator. 

Explanation 

By  moving  the  substance  of  §  35.925- 
19  into  §  35.925-2,  we  have  included  all 
the  planning-related  limitations  in  one 
section.  Additionally,  the  phase  water 
quality  management  plan  has  replaced 
“basin  plan”  in  the  previous  §  35.925-2 
in  order  to  be  consistent  with  current 
program  language  and  policy. 

17.  We  are  proposing  to  revise 
§  35.925-5(b)  to  read  as  follows: 
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§  35.925-5  Funding  and  other  capabilities. 

*  *  *  *  * 

(b)  The  legal,  institutional,  manage¬ 
rial,  and  financial  capability  to  insure 
adequate  construction,  operation,  and 
maintenance  of  the  treatment  works 
throughout  the  applicant’s  jurisdic¬ 
tion.  (Also  see  §30.340-3  of  this  sub¬ 
chapter.) 

Explanation 

We  are  proposing  to  add  a  cross-ref¬ 
erence  to  the  section  in  Part  30  (Gen¬ 
eral  Grant  Regulations)  which  indi¬ 
cates  that  the  applicant’s  application 
constitutes  his  assurance  that  he  can 
meet  the  required  standards  for  re¬ 
sponsibility. 

18.  We  are  proposing  to  revise 
§  35.925-G  to  read  as  follows: 

§  35.925-6  Permits. 

That  the  applicant  has,  or  has  ap¬ 
plied  for,  the  permit  or  permits  as  re¬ 
quired  by  the  National  Pollutant  Dis¬ 
charge  Elimination  System  with  re¬ 
spect  to  existing  discharges  affected 
by  the  proposed  project. 

Explanation 

The  revision  eliminates  the  require¬ 
ment  that  the  grantee  provide  a  copy 
of  the  permit,  since  EPA  already  has  a 
copy.  Also,  at  the  time  of  the  promul¬ 
gation  of  the  original  construction 
grant  regulations,  permits  had  not 
been  issued  for  all  applicants  with  ex¬ 
isting  discharges,  so  the  requirement 
was  secondary  to  the  grantee’s  identi¬ 
fication  of  the  effluent  discharge  limi¬ 
tations.  Since  this  transition  has 
passed,  it  is  the  permit  which  is  now 
required. 

19.  We  are  proposing  to  revise 
§  35.925-7(c)  to  read  as  follows: 

§  35.925-7  Design. 

•  •  *  *  • 

(c)  The  sewer  system  evaluation  and 
rehabilitation  requirements  of  §  35.927 
have  been  met; 

•  •  *  *  * 

Explanation 

The  current  statement  in  paragraph 
(c)  references  “infiltration/inflow” 
rather  than  sewer  system  evaluation 
and  rehabilitation.  The  latter  is  the 
proper  heading  describing  what  is  in 
§  35.927. 

20.  We  are  proposing  to  revise 
§  35.925-8  to  read  as  follows: 

§  35.925-8  Environmental  review. 

(a)  That,  if  the  award  is  for  Step  2, 
Step  3  or  Step  2  +  3,  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321  et  seq.)  ap- 
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plicable  to  the  project  step  have  been 
met.  The  grantee  or  grant  applicant 
must  prepare  an  adequate  assessment 
of  expected  environmental  impacts, 
consistent  with  the  requirements  of 
Part  6  of  this  chapter,  as  part  of  facili¬ 
ties  planning,  in  accordance  with 
§  35.917-l(d)(7).  The  Regional  Admin¬ 
istrator  must  ensure  that  an  environ¬ 
mental  inpact  statement  or  a  negative 
declaration  is  prepared  in  accordance 
with  Part  6  of  this  chapter  (particular¬ 
ly  §§6.108,  6.200,  6.212  and  6.504)  in 
conjunction  with  EPA  review  of  a  fa¬ 
cility  plan  and  prior  to  any  award  of 
Step  2  or  Step  3  grant  assistance. 

(b)  The  Regional  Administrator  may 
not  award  a  Step  2  or  Step  3  grant  if 
the  grantee  has  not  made,  or  agreed  to 
make,  pertinent  changes  in  the  proj¬ 
ect,  in  accordance  with  determinations 
made  in  a  negative  declaration  or  envi¬ 
ronmental  impact  statement.  He  may 
condition  a  grant  to  ensure  that  the 
grantee  will  comply,  or  seek  to  obtain 
compliance,  with  such  environmental 
review  determinations.  The  conditions 
may  address  secondary  impacts  to  the 
extent  deemed  appropriate  by  the  Re¬ 
gional  Administrator. 

Explanation 

The  revision  to  paragraph  (a)  is  pri¬ 
marily  linguistic.  It  deletes  a  reference 
to  a  date  which  has  passed  (see  expla¬ 
nation  under  §35.905-4)  and  refer¬ 
ences  the  appropriate  sections  of  Part 
6  of  Title  40,  published  since  the  con¬ 
struction  grant  regulations. 

The  addition  of  paragraph  (b)  is  in¬ 
tended  to  enforce  decisions  reached  in 
the  environmental  review  process,  con¬ 
sistent  with  PRM  75-26  (formerly  PG 
50,  June  6,  1975). 

21.  We  are  proposing  to  revise 
§  35.925-14  to  read  as  follows: 

§35.925-14  Compliance  with  environmen¬ 
tal  laws. 

That  the  treatment  works  will 
comply  with  all  pertinent  require¬ 
ments  of  applicable  Federal,  State  and 
local  environmental  laws  and  regula¬ 
tions.  (See  §30.101  and  Subpart  C  of 
Part  30  of  this  chapter  and  the  Clean 
Air  Act.) 

Explanation 

The  reference  to  only  one  environ¬ 
mental  law  in  the  current  version  of 
this  section  seems  inappropriate,  in 
light  of  the  large  number  of  such  stat¬ 
utes.  Therefore,  we  are  suggesting 
that  references  be  made  to  the  two 
sections  which  reference  most  of 
them,  as  well  as  to  the  one  Act  which 
makes  specific  reference  to  construc¬ 
tion  grants. 

22.  We  are  proposing  to  revise 
§  35.925-15  to  read  as  follows: 

§35.925-15  Treatment  of  industrial 
wastes. 

That  the  allowable  project  costs  do 
not  include  (1)  costs  of  interceptor  or 


collector  lines  constructed  exclusively, 
or  almost  exclusively,  to  serve  indus¬ 
trial  users  or  (2)  costs  allocable  to  the 
treatment  for  control  or  removal  of 
pollutants  in  wastewater  introduced 
into  the  treatment  works  by  industrial 
users,  unless  the  applicant  is  required 
to  remove  such  pollutants  introduced 
from  non-industrial  sources.  The  proj¬ 
ect  must  be  included  in  a  waste  treat¬ 
ment  system,  a  principal  purpose  of 
which  project  (as  defined  by  the  Re¬ 
gional  Administrator;  see  §§  35.903(d) 
and  35.905-16)  and  system  is  the  treat¬ 
ment  of  domestic  wastes  of  the  entire 
community,  area,  region  or  destrict 
concerned.  A  “waste  treatment 
system,”  for  purposes  of  this  section, 
means  one  or  more  treatment  works 
which  provide  integrated  but  not  nec¬ 
essarily  interconnected  waste  disposal 
for  the  community,  area,  region  or  dis¬ 
trict.  See  the  pretreatment  regulations 
in  Part  403  of  this  chapter  and  §  35.907 
of  this  subchapter. 

Explanation 

The  proposed  revision  of  the  first 
sentence  clarifies  the  current  regula¬ 
tion  by  making  clear  that  sewer  pro¬ 
jects  which  are  solely  for  the  purpose 
of  handling  industrial  wastes  are  not 
eligible.  This  would  affect,  for  exam¬ 
ple,  a  project  to  extend  an  interceptor 
solely  to  an  industrial  park,  with  no 
transport  of  domestic  wastes  along  the 
way.  We  believe  that  this  is  consistent 
with  Congressional  policy  to  encour¬ 
age  joint  treatment,  since,  in  the  ab¬ 
sence  of  domestic  waste  there  is  no 
joint  aspect  to  the  project. 

The  insertion  of  the  parenthetical 
statement  in  the  second  sentence  is  to 
refer  the  reader  to  the  definition  of 
“project”  intended  in  this  regulation. 

The  references  to  the  pretreatment 
regulations  in  the  final  sentence  have 
been  corrected.  Part  403  will  be  the 
Agency’s  new  pretreatment  regulation, 
which  is  now  in  the  final  stages  of  de¬ 
velopment  and  should  be  published  in 
the  Federal  Register  within  a  few 
weeks.  (The  pretreatment  regulations 
are  currently  in  Part  128.)  Section 
35.907  was  proposed  in  the  April  25, 
1978,  package  of  amendments.  It  in¬ 
cludes  the  requirements  for  a  pretreat¬ 
ment  program  which  will  be  a  condi¬ 
tion  of  wastewater  treatment  construc¬ 
tion  grants. 

23.  We  are  proposing  to  revise 
§  35.925-16  to  read  as  follows: 

§  35.925-16  Federal  activities. 

That  the  allowable  step  2  or  step  3 
project  costs  do  not  include  the  pro¬ 
portional  costs  allocable  to  the  treat¬ 
ment  of  wastes  from  major  activities 
of  the  Federal  Government.  A  “major 
activity”  includes  any  Federal  facility 
(other  than  District  of  Columbia  Gov¬ 
ernment  facilities  or  those  facilities  of 
other  political  jurisdictions  eligible  for 


EPA  construction  grant  assistance  and 
for  which  Federal  funds  are  directly 
appropriated)  which  contributes 
either  (a)  250,000  gallons  or  more  per 
day  or  (b)  5  percent  of  the  total  design 
flow  of  waste  treatment  works,  which¬ 
ever  is  less. 

Explanation 

The  new  second  sentence  of  this  sec¬ 
tion  defines  what  EPA  means  by 
“major  activity”  in  the  first  sentence. 
This  definition  was  established  in  Pro¬ 
gram  Requirements  Memorandum  75- 
35  (formerly  PG  62,  December  29, 
1975).  The  last  sentence,  which  was 
guidance,  has  been  deleted. 

24.  We  are  proposing  to  revise 
§35.925-18  (a)  and  (b)  to  read  as  fol¬ 
lows. 

§  35.925-18  Limitation  upon  project  costs 
incurred  prior  to  award. 

That  project  construction  has  not 
been  initiated  prior  to  the  approved 
date  of  initiation  of  construction  (as 
defined  in  §  35.905-4),  except  as  other¬ 
wise  provided  in  this  section. 

(a)  Step  1  or  Step  2:  No  grant  assist¬ 
ance  is  authorized  for  step  1  or  step  2 
project  work  performed  prior  to  award 
of  a  step  1  or  step  2  grant.  However, 
payment  is  authorized,  in  conjunction 
with  the  first  award  of  grant  assist¬ 
ance,  for  all  pregrant  award  allowable 
costs  in  the  following  cases: 

(1)  Step  1  work  begun  after  the  date 
of  approval  by  the  Regional  Adminis¬ 
trator  of  a  plan  of  study,  if  the  State 
requests  and  the  Regional  Administra¬ 
tor  has  reserved  funds  for  the  step  1 
grant.  However,  the  step  1  grant  must 
be  applied  for  and  awarded  within  the 
allotment  period  of  the  reserved 
funds. 

(2)  Step  1  or  Step  2  work  begun  after 
October  31,  1974,  but  before  June  30, 
1975,  in  accordance  with  an  approved 
plan  of  study  or  an  approved  facilities 
plan,  as  appropriate,  but  only  if  a 
grant  is  awarded  before  April  1,  1980. 

(3)  Step  1  or  Step  2  work  begun 
before  November  1,  1974,  but  only  if  a 
grant  is  awarded  before  April  1,  1979. 

(b)  Step  3:  Except  as  otherwise  pro¬ 
vided  in  this  subparagraph,  no  grant 
assistance  for  a  Step  3  project  may  be 
awarded  unless  such  award  precedes 
initiation  of  the  Step  3  construction. 
Preliminary  Step  3  work,  such  as  ad¬ 
vance  acquisition  of  major  equipment 
items  requiring  long  lead  times,  acqui¬ 
sition  of  an  option  for  the  purchase  of 
eligible  land,  or  advance  construction 
of  minor  portions  of  treatment  works, 
including  associated  engineering  costs 
in  emergencies  or  instances  where 
delay  could  result  in  significant  cost 
increases,  may  be  approved  by  the  Re¬ 
gional  Administrator  after  completion 
of  environmental  review,  but  only  (1) 
if  the  applicant  submits  a  written  and 
adequately  substantiated  request  for 
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approval,  and  (2)  if  written  approval 
by  the  Regional  Administrator  is  ob¬ 
tained  prior  to  initiation  of  the  ad¬ 
vance  acquisition  or  advance  construc¬ 
tion. 

•  •  •  •  • 

Explanation 

For  explanation  of  the  deletion  and 
revision  of  transition  dates  in  para¬ 
graph  (a),  see  the  explanation  under 
§  35.905-4. 

Three  changes  have  been  made  to 
paragraph  (b).  We  have  added  refer¬ 
ence  to  engineering  costs  associated 
with  advance  acquisition  or  advance 
construction  to  clarify  that  such  costs 
are  also  allowable  when  proper  ap¬ 
proval  has  been  obtained.  We  have 
added  the  cost  of  acquisition  of  an 
option  for  the  purchase  of  eligible 
land  to  the  advanced  work  which  may 
be  approved.  We  have  clarified  that 
the  Regional  Administrator  may  not 
approve  such  advance  Step  3  work 
unless  environmental  review  has  been 
completed. 

§35.925-19  [Deleted] 

25.  We  are  proposing  to  delete 
§35.925-19  and  designate  that  section 
“Reserved.” 

Explanation 

The  substance  of  this  section  has 
been  included  in  §  35.925-2.  See  the  ex¬ 
planation  under  that  section. 

26.  we  are  proposing  to  add  a  new 
§  35.925-23  to  read  as  follows: 

§  35.925-23  Property. 

That  the  applicant  has  demonstrat¬ 
ed  to  the  satisfaction  of  the  Regional 
Administrator  that  it  has  met  or  will 
meet  the  property  requirements  of 
§35.935-21. 

Explanation 

The  property  requirements  of  the 
program  are  proposed  to  be  summa¬ 
rized  in  a  new  §  35.935-21  (see  below). 
This  section  would  add  reference  to 
that  new  section  in  the  series  on  limi¬ 
tations  on  award,  consistent  with  the 
structure  of  the  rest  of  the  subpart. 

27.  We  are  proposing  to  revise 

§§  35.927(b),  35.927-1  (a)  and  (c), 

35.927-2(a),  and  35.927-3  to  read  as  fol¬ 
lows: 

§  35.927  Sewer  system  evaluation  and  re¬ 
habilitation. 

*  •  •  *  * 

(b)  The  determination  whether  or 
not  excessive  infiltration/inflow  exists 
will  generally  be  accomplished 
through  a  sewer  system  evaluation 
consisting  of:  (1)  certification  by  the 
State  agency,  as  appropriate;  and, 
when  necessary,  (2)  an  infiltration/ 


inflow  analysis;  and,  if  appropriate,  (3) 
a  sewer  system  evaluation  survey  and 
rehabilitation  of  the  sewer  system  to 
eliminate  excessive  infiltration/ inflow 
defined  in  the  sewer  system  evalua¬ 
tion.  Information  submitted  to  the  Re¬ 
gional  Administrator  for  such  determi¬ 
nation  should  be  the  minimum  neces¬ 
sary  to  enable  a  judgment  to  be  made. 

•  •  •  •  • 

§  35.927-1  Infiltration/inflow  analysis. 

(a)  The  infiltration/inflow  analysis 
shall  demonstrate  the  nonexistence  or 
possible  existence  of  excessive  infiltra¬ 
tion/inflow  in  the  sewer  system.  The 
analysis  should  identify  the  presence, 
flow  rate,  and  type  of  infiltration/ 
inflow  conditions,  which  exist  in  the 
sewer  system. 

•  *  *  *  * 

(c)  If  the  infiltration/inflow  analysis 
demonstrates  the  existence  or  possible 
existence  of  excessive  infiltration/ 
inflow,  a  detailed  plan  for  a  sewer 
system  evaluation  survey  shall  be  in¬ 
cluded  in  the  analysis.  The  plan  shall 
outline  the  tasks  to  be  performed  in 
the  survey  and  their  estimated  costs. 

§35.927-2  Sewer  system  evaluation 
survey. 

(a)  The  sewer  system  evaluation 
survey  shall  determine  the  location, 
estimated  flow  rate,  method  of  reha¬ 
bilitation  and  cost  of  transportation 
and  treatment  for  each  defined  source 
of  infiltration/inflow. 

*  *  *  *  * 

§  35.927-3  Rehabilitation. 

(a)  Subject  to  State  concurrence,  the 
Regional  Administrator  may  authorize 
the  grantee  to  perform  minor  rehabili¬ 
tation  concurrently  with  the  sewer 
system  evaluation  survey  under  a  Step 
1  grant  if  there  is  adequate  funding 
under  the  grant  and  there  is  no  ad¬ 
verse  environmental  impact.  However, 
such  rehabilitation  work  which  is  not 
accomplished  with  force  account  labor 
under  §  35.936-14,  must  be  procured 
through  formal  advertising  in  compli¬ 
ance  with  all  of  the  applicable  require¬ 
ments  of  §§35.938  through  35.938-9 
and  35.939,  the  statutory  requirements 
referenced  in  §§  30.415  through  30.415- 
4  of  this  subchapter  and  other  applica¬ 
ble  provisions  of  part  30. 

(b)  The  scope  of  each  treatment 
works  project  defined  within  the  facili¬ 
ties  plan  as  being  required  for  imple¬ 
mentation  of  the  plan,  and  for  which 
Federal  assistance  will  be  requested, 
shall  define:  (1)  any  necessary  new 
treatment  works  construction,  and  (2) 
any  rehabilitation  work  determined  by 
the  sewer  system  evaluation  to  be  nec¬ 
essary  for  the  elimination  of  excessive 
infiltration/inflow.  However,  rehabili¬ 


tation  which  should  be  a  part  of  the 
applicant’s  normal  operation  and 
maintenance  responsibilities  shall  not 
be  included  within  the  scope  of  a  Step 
3  treatment  works  project. 

(c)  Grant  assistance  for  a  Step  3 
project  segment  consisting  of  rehabili¬ 
tation  work  may  be  awarded  concur¬ 
rently  with  Step  2  work  for  the  design 
of  the  new  treatment  works  construc¬ 
tion. 

Explanation 

The  deletion  of  the  specific  content 
of  the  infiltration/inflow  (I-I)  analysis 
is  proposed  because  the  material  is  in¬ 
cluded  in  guidance  for  I/I  issued  by 
the  Agency.  Even  in  its  regulatory 
form,  it  was  flexible:  “should  include, 
to  the  extent  appropriate  *  *  *”.  Cir¬ 
cumstances  of  a  particular  project 
may  dictate  more  or  less  evaluation. 

Program  Requirements  Memoran¬ 
dum  78-10,  issued  on  March  17,  1978, 
established  some  new  options  to  the 
traditional  method  of  I/I  analysis  in 
this  program.  The  remainder  of  the 
changes  proposed  in  these  sections  are 
designed  to  implement  that  PRM  by 
providing  more  flexibility.  Paragraph 
(a)  of  §  35.937-3  is  new,  and  provides 
for  minor  rehabilitation  work  to  be 
performed  during  the  Step  1.  The  old 
paragraphs  are  redesignated  (b)  and 
(c). 

28.  We  are  proposing  to  revise 
§  35.935-1  to  read  as  follows: 

§  35.935-1  Grantee  responsibilities. 

(a)  Review  or  approval  of  project 
plans  and  specifications  by  or  for  EPA 
is  for  administrative  purposes  only 
and  does  not  relieve  the  grantee  of  its 
responsibility  to  design,  construct,  op¬ 
erate,  and  maintain  the  treatment 
works  described  in  the  grant  applica¬ 
tion  and  agreement. 

(b)  By  its  acceptance  of  the  grant, 
the  grantee  agrees  to  complete  the 
treatment  works  in  accordance  with 
the  plans  and  specifications  and  relat¬ 
ed  grant  documents  approved  by  the 
Regional  Administrator,  and  to  main¬ 
tain  and  operate  the  treatment  works 
to  meet  the  enforceable  requirements 
of  the  Act  for  the  design  life  of  the 
treatment  works.  The  Regional  Ad¬ 
ministrator  is  authorized  to  seek  spe¬ 
cific  enforcement  or  recoupment  of 
funds  from  the  grantee,  or  to  take 
other  appropriate  action  (see  §  35.965), 
if  he  determines  that  the  grantee  has 
failed  to  make  good  faith  efforts  to 
meet  his  obligations  under  the  grant. 

(c)  The  grantee  agrees  to  pay,  pursu¬ 
ant  to  section  204(a)(4)  of  the  Act,  the 
non-Federal  costs  of  treatment  works 
construction  associated  with  the  proj¬ 
ect  and  commits  itself  to  complete  the 
construction  of  the  operable  treat¬ 
ment  works  (see  §35.905-15)  and  com¬ 
plete  waste  treatment  system  (see 
§35.905-3)  of  which  the  project  is  a 
part. 
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Explanation 

Paragraph  (a)  states  EPA’s  position 
that  EPA  review  and  approve  of  proj¬ 
ect  plans  and  specifications,  under  sec¬ 
tion  203  of  the  Act,  does  not  relieve 
the  grantee  of  its  responsibilities  for 
the  design,  construction,  or  use  of  the 
treatment  works. 

Paragraph  (b)  provides  an  explicit 
basis  for  seeking  specific  performance 
or  recoupment  of  funds  from  the 
grantee,  if  the  grantee  fails  to  make 
good  faith  efforts  to  meet  its  obliga¬ 
tions  under  the  grant. 

Paragraph  (c)  is  the  same  as  the  cur¬ 
rent  text  of  the  section. 

§35.935-3  [Deleted] 

29.  We  are  proposing  to  delete 
§35.935-3  and  designate  that  section 
“Reserved.” 

Explanation 

Bonding  and  insurance  require¬ 
ments,  currently  found  in  §35.935-3 
are  proposed  to  be  revised  and  are  now 
to  be  included  in  §35.936-22,  in  the 
procurement  series.  See  the  revision  to 
that  section. 

30.  We  are  proposing  to  revise 
§  35.935-9  to  read  as  follows: 

§  35.935-9  Project  initiation  and  comple¬ 
tion. 

(a)  The  grantee  agrees  to  expedi¬ 
tiously  initiate  and  complete  the  Step 
1,  2,  or  3  project,  or  cause  it  to  be  con¬ 
structed  and  completed,  in  accordance 
with  the  grant  agreement  and  applica¬ 
tion,  including  any  project  schedule, 
approved  by  the  Regional  Administra¬ 
tor.  Failure  of  the  grantee  to  promptly 
initiate  Step  1,  2,  or  3  project  construc¬ 
tion  may  result  in  annulment  or  termi¬ 
nation  of  the  grant. 

(b)  No  date  reflected  in  the  grant 
agreement,  or  in  the  project  comple¬ 
tion  schedule,  or  extension  of  any 
such  date,  shall  be  deemed  to  modify 
any  compliance  date  established  in  an 
NPDES  permit.  It  is  the  grantee’s  obli¬ 
gation  to  request  any  required  modifi¬ 
cation  of  applicable  permit  terms  or 
other  enforceable  requirements  that 
may  be  affected  by  an  extension. 

(c)  The  invitation  for  bids  for  Step  3 
project  work  is  expected  to  be  issued 
promptly  after  grant  award.  Generally 
this  action  should  occur  within  90  to 
120  days  after  award  unless  compli¬ 
ance  with  State  or  local  laws  requires 
a  longer  period  of  time.  The  Regional 
Administrator  shall  annul  or  termi¬ 
nate  the  grant  of  initiation  of  Step  3 
construction,  including  all  significant 
elements  of  project  work,  has  not  oc¬ 
curred  within  12  months  of  the  award 
of  Step  3  grant  assistance  (or  approval 
of  plans  and  specifications,  in  the  case 
of  a  Step  2  +  3  grant).  However,  the 
Regional  Administrator  may  defer  (in 
writing)  the  annulment  or  termination 
for  not  more  than  6  additional  months 
if: 


(1)  The  grantee  has  applied  for  and 
justified  the  extension  in  writing  to 
the  Regional  Administrator; 

(2)  The  grantee  has  given  written 
notice  of  the  request  for  extension  to 
the  NPDES  permit  authority; 

(3)  The  Regional  Administrator  de¬ 
termines  that  there  is  good  cause  for 
the  delay  in  initiation  of  project  con¬ 
struction;  and 

(4)  The  State  agency  concurs  in  the 
extension. 

Explanation 

The  revision  of  this  section  is  intend¬ 
ed  to  clarify  EPA  requirements  for 
prompt  initiation  of  project  work  and 
to  integrate  the  grant  requirements 
more  closely  with  the  NPDES  permit 
program.  The  text  has  been  broken 
into  three  paragraphs  for  ease  of  use. 

The  revision  of  paragraph  (a)  clari¬ 
fies  that  the  term  “project”  means 
Step  1,  2,  or  3.  The  new  second  sen¬ 
tence  applies  the  same  sanctions  to  all 
three  steps. 

Paragraph  (b)  explains  the  grantee’s 
obligations  under  the  NPDES  permit 
program  as  they  relate  to  actions  the 
grantee  takes  under  the  grant  pro¬ 
gram. 

Paragraph  (c)  contains  the  same  ter¬ 
mination  requirement  as  the  current 
regulation,  but  includes  the  items 
which  the  Regional  Administrator 
must  consider  in  making  his  determi¬ 
nation.  State  agency  concurrence  is  re¬ 
quired  because  the  State  could  allo¬ 
cate  the  funds  resulting  from  any  ter¬ 
mination  to  other  higher  priority  pro¬ 
jects.  This  paragraph  also  clarifies 
EPA’s  expectations  as  to  the  time  by 
which  invitations  for  bids  should  be 
issued. 

31.  We  are  proposing  to  revise  para¬ 
graphs  (b)  and  (c)  of  §  35.935-12  and  to 
add  new  paragraphs  (d)  and  (e)  to  read 
as  follows: 

§  35.935-12  Operation  and  maintenance. 

*  *  •  •  * 

(b)  As  a  minimum,  the  plan  shall  in¬ 
clude  provision  for: 

(1)  An  operation  and  maintenance 
manual  for  each  facility; 

(2)  An  emergency  operating  and  re¬ 
sponse  program; 

(3)  Properly  trained  management, 
operation,  and  maintenance  personnel; 

(4)  Adequate  budget  for  operation 
and  maintenance; 

(5)  Operational  reports;  and 

(6)  Provisions  for  laboratory  testing 
and  monitoring  adequate  to  determine 
influent  and  effluent  characteristics 
and  removal  efficiencies  as  specified  in 
the  terms  and  conditions  of  the 
NPDES  permit. 

(c)  Except  as  provided  in  paragraphs 

(d)  and  (e)  of  this  section,  the  Region¬ 
al  Administrator  shall  not  pay— 

(1)  More  than  50  percent  of  the  Fed¬ 
eral  share  of  any  Step  3  project  unless 


the  grantee  has  furnished  a  draft  of 
the  operation  and  maintenance 
manual  for  review,  or  adequate  evi¬ 
dence  of  timely  development  of  such  a 
draft;  or 

(2)  More  than  90  percent  of  the  Fed¬ 
eral  share  unless  the  grantee  has  fur¬ 
nished  a  satisfactory  final  operation 
and  maintenance  manual. 

(d)  In  projects  where  segmenting  of 
an  operable  treatment  works  has  oc¬ 
curred,  the  Regional  Administrator 
shall  not  pay— 

(1)  More  than  50  percent  of  the  Fed¬ 
eral  share  of  the  total  of  all  Step  3 
segments  unless  the  grantee  has  fur¬ 
nished  a  draft  of  the  operation  and 
maintenance  manual  for  review,  or 
adequate  evidence  of  timely  develop¬ 
ment  of  such  a  draft,  or 

(2)  More  than  90  percent  of  the  Fed¬ 
eral  share  of  the  total  of  all  Step  3 
segments  unless  the  grantee  has  fur¬ 
nished  a  satisfactory  final  operation 
and  maintenance  manual. 

(e)  In  multiple  facility  projects 
where  an  element  or  elements  of  the 
treatment  works  have  been  completely 
constructed  and  placed  in  operation  by 
the  grantee,  the  Regional  Administra¬ 
tor  shall  not  make  additional  payment 
on  a  Step  3  grant  unless  the  operation 
and  maintenance  manual  (or  those 
portions  associated  with  the  operating 
elements  of  the  treatment  works)  sub¬ 
mitted  by  the  grantee  has  been  ap¬ 
proved  by  the  Regional  Administrator. 

Explanation 

This  section  has  been  restructured 
in  list  form  for  clarity.  Reference  has 
been  made  to  the  NPDES  permit  pro¬ 
gram  to  indicate  the  relationship  with 
that  program.  New  paragraphs  (d)  and 

(e)  implement  in  the  regulation  the 
class  deviation  which  has  been  in 
effect  since  August  24,  1977,  with  re¬ 
spect  to  the  operation  and  mainte¬ 
nance  manual  payment  limitations  as 
applied  to  segmented  projects  and 
multiple  facility  projects. 

32.  We  are  proposing  to  revise 
§  35.935-16  to  read  as  follows: 

§  35.935-16  Sewer  use  ordinance  and  eval¬ 
uation/rehabilitation  program. 

(a)  The  grantee  must  obtain  the  ap¬ 
proval  of  the  Regional  Administrator 
of  its  sewer  use  ordinance,  pursuant  to 
§  35.927-4. 

(b)  Except  as  provided  in  paragraphs 

(c)  and  (d)  of  this  section,  the  Region¬ 
al  Administrator  shall  not  pay  more 
than  80  percent  of  the  Federal  share 
of  any  Step  3  project  unless  he  has  ap¬ 
proved  the  grantee’s  sewer  use  ordi¬ 
nance,  and  the  grantee  is  complying 
with  the  sewer  system  evaluation  and 
rehabilitation  schedule  incorporated 
in  the  grant  agreement  pursuant-  to 
§  35.927-5. 

(c)  In  projects  where  segmenting  of 
an  operable  treatment  works  has  oc- 
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curred,  the  Regional  Administrator 
shall  not  pay  more  than  80  percent  of 
the  Federal  share  of  the  total  of  all 
Step  3  segments  unless  he  has  ap¬ 
proved  the  grantee’s  sewer  use  ordi¬ 
nance  and  the  grantee  is  complying 
with  the  sewer  system  evaluation  and 
rehabilitation  schedule  incorporated 
in  the  grant  agreement  pursuant  to 
§  35.927-5. 

(d)  In  multiple  facility  projects 
where  an  element  or  elements  of  the 
treatment  works  have  been  completely 
constructed  and  placed  in  operation  by 
the  grantee,  the  regional  Administra¬ 
tor  shall  not  make  additional  payment 
on  a  Step  3  grant  unless  he  has  ap¬ 
proved  the  grantee’s  sewer  use  ordi¬ 
nance  and  the  grantee  is  complying 
with  the  sewer  system  evaluation  and 
rehabilitation  schedule  incorporated 
in  the  grant  agreement  pursuant  to 
§  35.927-5. 

Explanation 

The  existing  section  has  been 
broken  into  two  paragraphs  and  two 
new  paragraphs  have  been  added. 
Paragraphs  (c)  and  (d)  implement  in 
the  regulation  the  class  deviation 
which  has  been  in  effect  since  August 
24,  1977,  with  respect  to  the  sewer  use 
ordinance  payment  limitations  as  ap¬ 
plied  to  segmented  projects  and  multi¬ 
ple  facility  projects. 

33.  We  are  proposing  to  add  a  new 
§  35.935-21  to  read  as  follows: 

§  35.935-21  Property. 

(a)  The  grantee  must  comply  with 
the  property  provisions  of  §§30.810 
through  30.810-9  with  respect  to  all 
property  (real  and  personal)  required 
with  project  funds. 

(b)  With  respect  to  real  property  (in¬ 
cluding  easements)  acquired  in  connec¬ 
tion  with  the  project,  whether  such 
property  is  acquired  with  or  in  antici¬ 
pation  of  EPA  grant  assistance  or 
solely  with  funds  furnished  by  the 
grantee  or  others: 

(1)  The  acquisition  must  be  conduct¬ 
ed  in  accordance  with  Part  4  of  this 
chapter; 

(2)  Any  displacement  of  a  person  by 
or  as  a  result  of  any  acquisition  of  the 
real  property  shall  be  conducted  under 
the  applicable  provisions  of  Part  4  of 
this  chapter;  and 

(3)  The  grantee  must  obtain  (prior 
to  initiation  of  Step  3  construction), 
and  must  thereafter  retain,  a  fee 
simple  or  such  estate  or  interest  in  the 
site  of  a  Step  3  project,  and  rights  of 
access,  as  the  Regional  Administrator 
finds  sufficient  to  assure  undisturbed 
use  and  possession  for  the  purpose  of 
construction  and  operation  for  the  es¬ 
timated  life  of  the  project.  In  the  case 
of  Step  3  projects  serving  more  than 
one  municipality,  the  grantee  must 
insure  that  the  participating  munici¬ 
palities  have,  or  will  have  prior  to  the 
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initiation  of  Step  3  construction,  such 
interests  or  rights  in  land  as  the  Re¬ 
gional  Administrator  finds  sufficient 
to  assure  their  undisturbed  utilization 
of  the  project  site  for  the  estimated 
life  of  the  project. 

(c)  With  respect  to  real  property  ac¬ 
quired  with  EPA  grant  assistance,  the 
grantee  must  defer  acquisition  of  such 
property  until  approval  of  the  Region¬ 
al  Administrator  is  obtained  under 
§  35.940-3. 

Explanation 

There  has  been  some  misunder¬ 
standing  of  the  applicability  of  the 
real  property  acquisition  regulations 
in  Part  4  of  Title  40  to  this  program. 
Questions  have  also  been  raised  about 
other  property  requirements.  The  ad¬ 
dition  of  this  section  does  not  add  any 
new  requirements;  rather  it  clarifies 
those  which  have  been  in  effect  and 
summarizes  them  in  one  place.  New 
real  property  acquisition  provisions  of 
the  1977  Act  make  this  more  impor¬ 
tant. 

34.  We  are  proposing  to  revise 
§  35.936-l(b)  to  read  as  follows: 

§  35.936-1  Definitions. 

*  *  *  *  * 

(b)  Subagreement.  A  written  agree¬ 
ment  between  an  EPA  grantee  and  an¬ 
other  party  (other  than  another 
public  agency)  and  any  tier  of  agree¬ 
ment  thereunder  for  the  furnishing  of 
services,  supplies,  or  equipment  neces¬ 
sary  to  complete  the  project  for  which 
a  grant  was  awarded,  including  con¬ 
tracts  and  subcontracts  for  personal 
and  professional  services,  agreements 
with  consultants,  and  purchase  orders, 
but  excluding  employment  agreements 
subject  to  state  or  local  personnel  sys¬ 
tems.  (See  §§  35.937-12  and  35.938-9  re¬ 
garding  subcontracts  of  any  tier  under 
prime  contracts  for  architectural  or 
engineering  services  or  construction 
awarded  by  the  grantee— generally  ap¬ 
plicable  only  to  subcontracts  in  excess 
of  $10,000.) 

•  *  •  •  • 
Explanation 

The  addition  of  the  phrases  “agree¬ 
ments  with  consultants’’  and  “but  ex¬ 
cluding  employment  agreements  sub¬ 
ject  to  State  or  local  personnel  sys¬ 
tems"  clarifies  EPA’s  policy  as  to  the 
scope  of  the  term  “subagreements.” 
No  change  in  policy  is  implied.  This  re¬ 
vised  definition  already  has  been  in¬ 
cluded  in  the  Part  33  regulations,  and 
the  definition  in  Part  30  will  be  simi¬ 
larly  revised. 

35.  We  are  proposing  to  revise 
§  35.936-2  to  read  as  follows: 
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§  35.936-2  Grantee  procurement  systems; 

State  or  local  law. 

(a)  Grantee  procurement  systems. 
Grantees  may  use  their  own  procure¬ 
ment  systems  and  procedures  which 
meet  applicable  requirements  of  State, 
territorial,  or  local  laws  and  ordin¬ 
ances  to  the  extent  that  such  systems 
and  procedures  do  not  conflict  with 
the  minimum  requirements  set  forth 
in  this  subchapter. 

(b)  State  or  local  law.  EPA  will  gen¬ 
erally  rely  on  a  grantee’s  determina¬ 
tion  regarding  the  application  of  state 
or  local  law  to  issues  which  are  pri¬ 
marily  determined  by  such  law,  where 
the  grantee  furnishes  a  written  legal 
opinion  adequately  addressing  any 
such  legal  issues,  if  the  Regional  Ad¬ 
ministrator  determines  that  there  is  a 
rational  basis  for  the  determination. 

(c)  Preference.  State  or  local  laws,  or¬ 
dinances,  regulations  or  procedures 
which  are  designed  to  or  operate  to 
give  local  or  in-State  bidders  or  pro¬ 
posers  preference  over  other  bidders 
or  proposers  shall  not  be  employed  in 
evaluating  bids  or  proposals  for  suba¬ 
greements  under  a  grant. 

Explanation 

We  are  proposing  to  add  a  new  para¬ 
graph  (b)  which  explicitly  states  the 
circumstances  under  which  EPA  relies 
on  the  grantee’s  counsel’s  legal  opin¬ 
ion  as  to  the  application  of  State  or 
local  law  to  grantee  procurements. 
EPA  will  rely  on  grantee’s  counsel’s 
opinion  where  the  procurement  issue 
in  question  is  primarily  determined  by 
the  State  or  local  law.  The  statement 
regarding  the  Regional  Administra¬ 
tor’s  judgment  as  to  the  “rational 
basis”  for  the  determination  incorpo¬ 
rates  in  the  regulation  the  “rational 
basis”  test  used  by  GAO  and  EPA  in 
determination  of  bid  protests.  The  cur¬ 
rent  paragraph  (b)  is  redesignated  (c). 

36.  We  are  proposing  to  revise  para¬ 
graph  (b)  and  add  a  new  paragraph  (c) 
to  §  35.936-14  to  read  as  follows: 

§35.936-14  Force  account  work. 

*  •  »  »  • 

(b)  The  Project  Officer’s  approval 
shall  be  based  on  the  grantee’s  demon¬ 
stration  that  he  possesses  the  neces¬ 
sary  competence  required  to  accom¬ 
plish  the  work  and  (1)  the  work  can  be 
accomplished  more  economically  by 
the  use  of  the  force  account  method, 
or  (2)  emergency  circumstances  so  dic¬ 
tate. 

(c)  Use  of  the  force  account  method 
for  Step  3  construction  shall  generally 
be  limited  to  minor  portions  of  a  proj¬ 
ect. 

Explanation 

Section  35.935-2(a)  of  the  regula¬ 
tions  published  on  February  11.  1974, 
permitted  the  use  of  force  account 
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work  only  for  Step  1  or  Step  2  infiltra¬ 
tion/inflow  work  for  which  the  Re¬ 
gional  Administrator  had  given  writ¬ 
ten  approval  and  segments  of  Step  3 
work,  the  cost  of  which  was  estimated 
to  be  less  than  $25,000.  EPA  later  de¬ 
termined  that  many  grantees  pos¬ 
sessed  the  capability  to  perform  by 
force  account  other  work  related  to 
construction  grant  projects,  including 
Step  3  work  in  excess  of  the  $25,000 
limit. 

On  December  17,  1975,  EPA  amend¬ 
ed  the  regulations  and  established  the 
new  §  35.936-14.  The  new  provision  al¬ 
lowed  the  use  of  force  account  for  any 
Step  1,  2,  or  3  work  for  which  the  Re¬ 
gional  Administrator  had  given  writ¬ 
ten  approval  based  on  the  grantee’s 
certification  that  he  possessed  the  nec¬ 
essary  competence  and  that  the  work 
could  be  accomplished  more  economi¬ 
cally  by  the  use  of  the  force  account 
method.  (This  policy  had  previously 
been  enunciated  in  a  class  deviation 
from  the  prior  regulation.)  The  intent 
of  this  change  was  to  allow  those  mu¬ 
nicipal  authorities  with  substantial  en¬ 
gineering  staffs  to  provide  technical 
services  for  construction  grant  pro¬ 
jects  where  there  would  be  no  substan¬ 
tial  diversion  from  their  normal 
duties,  where  the  activity  would  not  be 
used  to  support  a  staff  larger  than  the 
municipality  would  ordinarily  require 
or  maintain  without  the  construction 
grant  project,  and  where  use  of  force 
account  would  result  in  an  overall  re¬ 
duction  in  project  costs  or  substantial 
time  savings. 

Similarly,  a  limited  amount  of  Step  3 
construction  work,  such  as  sewer 
system  rehabilitation,  minor  sewer  re¬ 
placement  or  construction  of  small 
pumping  stations  could  be  an  allowa¬ 
ble  use  of  the  force  account  method.  It 
was  not  intended,  however,  that  force 
account  be  employed  for  major  Step  3 
construction  work.  Such  activities  are 
specialized  and  require  considerable 
experience  and  expertise  which  are 
not  normally  within  the  range  of  mu¬ 
nicipal  capabilities.  Additionally,  with¬ 
out  competitive  bidding,  it  is  doubtful 
whether  the  use  of  force  account 
would,  in  fact,  be  more  economical. 

The  revisions  to  paragraph  (b)  (sub¬ 
stitution  of  the  word  “demonstration” 
for  “certification”)  and  the  addition  of 
paragraph  (c)  are  intended  to  clarify 
this  position. 

37.  We  are  proposing  to  revise 
§  35.936-20(c)  to  read  as  follows: 

§  35.936-20  Allowable  costs. 

•  •  •  *  * 

(c)  Reasonable  costs  of  compliance 
with  the  procurement  and  project 
management  requirements  of  these 
regulations  are  allowable  costs  of  ad¬ 
ministration  under  the  grant.  Costs  of 
announcement,  selection,  negotiation. 


and  cost  review  and  analysis  in  connec¬ 
tion  with  procurement  of  architectural 
or  engineering  services  are  allowable, 
even  when  conducted  prior  to  award  of 
the  grant. 

Explanation 

Questions  have  been  raised  as  to  the 
allowability  of  costs  incurred  by  the 
grantee  in  complying  with  §35.937-6, 
particularly  when  outside  assistance  is 
used,  when  those  costs  are  incurred 
prior  to  grant  award.  This  clarification 
makes  explicit  the  fact  that  those 
costs  are  allowable. 

38.  We  are  proposing  that  §35.936- 
21(a)  be  revised  to  read  as  follows: 

§  35.936-21  Delegation  to  State  agencies; 
certification  of  procurement  systems. 

(a)  In  accordance  with  §  35.912  (Del¬ 
egation  to  State  agencies)  and  in  ac¬ 
cordance  with  Subpart  F  (State  Man¬ 
agement  Assistance  Grants)  of  this 
part,  EPA  may  include  in  a  written 
agreement  with  a  State  agency  certifi¬ 
cation  of  the  technical  and  administra¬ 
tive  adequacy  of  procurement  docu¬ 
mentation  required  to  be  submitted  to 
EPA  pursuant  to  these  sections. 

•  •  •  *  * 
Explanation 

This  revision  simply  incorporates  in 
paragraph  (a)  a  reference  to  the  new 
Subpart  F.  A  cross-reference  has  also 
been  proposed  in  §  35.912.  Also  see  the 
interim  final  Subpart  F  promulgated 
April  25,  1978. 

39.  We  are  proposing  to  add  a  new 
§  35.936-22  to  read  as  follows: 

§  35.936-22  Bonding  and  insurance. 

(a)  On  contracts  for  the  building  and 
erection  of  treatment  works  (Step  3) 
exceeding  $100,000,  each  bidder  must 
furnish  a  bid  guarantee  equivalent  to  5 
percent  of  the  bid  price.  In  addition, 
the  contractor  awarded  a  construction 
contract  for  Step  3  must  furnish  per¬ 
formance  and  payment  bonds,  each  of 
which  shall  be  in  an  amount  not  less 
than  100  percent  of  the  contract  price. 
Contruction  contracts  less  than 
$100,000  shall  be  subject  to  State  and 
local  requirements  relating  to  bid 
guarantees,  performance  and  pay¬ 
ments  bonds.  For  contracts  or  subcon¬ 
tracts  in  excess  of  $100,000  the  Re¬ 
gional  Administrator  may  authorize 
the  grantee  to  use  its  own  bonding 
policies  and  requirements  if  he  deter¬ 
mines,  in  writing,  that  the  Govern¬ 
ment’s  interest  is  adequately  protect¬ 
ed. 

(b)  Contractors  should  obtain  such 
construction  insurance  (e.g.,  fire  and 
extended  coverage,  workmen’s  com¬ 
pensation,  public  liability  and  proper¬ 
ty  damage,  and  “all-risk”  builder’s  risk 
or  installation  floater  coverage)  as  is 


customary  and  appropriate.  A  contrac¬ 
tor  shall  purchase  flood  insurance  to 
cover  his  risk  of  loss  under  his  con¬ 
tract  pursuant  to  the  Flood  Disaster 
protection  Act  of  1973  where  the 
grantee  has  not  purchased  the  insur¬ 
ance  (see  §30.405-10  of  this  sub¬ 
chapter). 

Explanation 

Bonding  and  insurance  requirements 
are  currently  in  §35.935-3,  which  we 
are  proposing  to  delete.  Since  the  es¬ 
tablishment  of  the  procurement  regu¬ 
lations  in  §35.936,  we  feel  that  the 
bonding  and  insurance  requirements 
are  more  appropriate  in  this  section. 
The  existing  section  is  restructured 
into  two  paragraphs;  the  substance  is 
proposed  to  be  revised  in  four  ways. 
First,  the  Office  of  Management  and 
Budget  has  revised  Attachment  C  to 
OMB  Circular  A- 102  to  permit  Federal 
agencies  to  authorize  grantees  to  use 
their  own  bonding  policies  for  con¬ 
tracts  over  $100,000  if  the  agency  de¬ 
termines  that  the  Government’s  inter¬ 
est  is  adequately  protected.  This  revi¬ 
sion  authorizes  the  Regional  Adminis¬ 
trator  to  make  that  determination. 
Second,  flood  insurance  purchase  re¬ 
quirements,  in  accordance  with  the 
Flood  Disaster  Protection  Act.  already 
in  Part  30.  have  been  added  to  this  sec¬ 
tion.  Third,  reference  has  been  added 
to  the  “installation  floater”  type  of  in¬ 
surance  appropriate  for  sewer  pipes. 
Fourth,  reference  to  a  design/con¬ 
struct  contract  has  been  deleted  from 
paragraph  (a). 

40.  We  are  proposing  to  revise 
§  35.937-2  to  read  as  follows: 

§  35.937-2  Public  notice. 

(a)  Requirement  Adequate  public 
notice  as  provided  in  paragraphs  (a)(1) 
or  (a)(2)  of  this  section  must  be  given 
of  the  requirement  for  architectural 
or  engineering  services  for  all  suba¬ 
greements  with  an  anticipated  price  in 
excess  of  $25,000  except  as  provided  in 
paragraph  (b)  of  this  section.  In  pro¬ 
viding  public  notice  pursuant  to  para¬ 
graphs  (a)(1)  and  (a)(2)  of  this  section, 
grantees  must  comply  with  the  poli¬ 
cies  enunciated  in  §§  35.936-2(b), 
35.936-3,  and  35.936-7. 

(1)  Public  announcement  A  notice 
of  request  for  qualifications  should  be 
published  in  professional  journals, 
newspapers,  or  publications  of  general 
circulation  over  a  reasonable  area  and. 
in  addition,  if  desired,  through  posted 
public  notices  or  written  notification 
directed  to  interested  persons,  firms, 
or  professional  organizations  inviting 
the  submission  of  statements  of  quali¬ 
fications.  The  announcement  must 
clearly  state  the  deadline  and  place  for 
submission  of  qualification  state¬ 
ments. 

(2)  Prequalified  list  As  an  alterna¬ 
tive  to  publishing  public  notice  as  in 
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paragraph  (b)  of  this  section,  the 
grantee  may  secure  or  maintian  a  list 
of  qualified  candidates.  Such  a  list 
must: 

(i)  Be  developed  with  public  notice 
procedures  as  in  paragraph  (a)(1)  of 
this  section; 

(ii)  Provide  for  continuous  updating; 
and, 

(iii)  Be  maintained  by  the  grantee  or 
secured  from  the  State  or  from  a 
nearby  political  subdivision  of  the 
State. 

(b)  Exceptions.  The  public  notice  re¬ 
quirement  of  this  section  and  the  re¬ 
lated  requirements  of  §§35.937-3  and 
35.937-4  are  not  applicable,  but  may 
be  followed,  in  the  cases  described  in 
paragraphs  (b)(1)  through  (b)(3)  of 
this  section.  All  other  appropriate  pro¬ 
visions  of  these  sections,  including  cost 
review  and  negotiation  of  price,  apply. 

(1)  Where  the  population  of  the 
grantee  municipality  is  25,000  or  less 
according  to  the  latest  U.S.  census. 

(2)  For  Step  2  or  Step  3  of  a  grant, 
if: 

(i)  The  grantee  is  satisfied  with  the 
qualifications  and  performance  of  an 
engineer  who  performed  all  or  any 
part  of  the  Step  1  or  Step  2  work; 

(ii)  The  engineer  has  the  capacity  to 
perform  the  subsequent  steps;  and 

(iii)  The  grantee  desires  the  same 
engineer  to  provide  architectural  or 
engineering  services  for  the  subse¬ 
quent  steps. 

(3)  For  subsequent  segments  of 
design  work  under  one  grant  if: 

(i)  A  single  treatment  works  is  seg¬ 
mented  into  two  or  more  Step  3  pro¬ 
jects; 

(ii)  The  Step  2  work  is  accordingly 
segmented  so  that  the  initial  contract 
for  preparation  of  construction  draw¬ 
ings  and  specifications  does  not  cover 
the  entire  treatment  works  to  be  built 
under  one  grant;  and 

(iii)  The  grantee  desires  to  use  the 
same  engineering  firm  that  was  select¬ 
ed  for  the  initial  segment  of  Step  2 
work  for  subsequent  segments. 

Explanation 

This  section  is  proposed  to  be  re¬ 
structured  for  clarity  and  in  accord¬ 
ance  with  Federal  Register  format.  It 
clearly  separates  the  requirement 
from  the  exceptions.  No  substantive 
change  is  made. 

41.  We  are  proposing  to  revise 
§  35.937-5(b)  to  read  as  follows: 

§  35.937-5  Negotiation. 

*  *  *  *  * 

(b)  Negotiations  shall  be  conducted 
in  accordance  with  State  or  local  pro¬ 
cedures. 

•  *  *  •  * 

Explanation 

The  Office  of  General  Counsel  has 
advised  that  the  April  25,  1978,  deci¬ 


sion  by  the  United  States  Supreme 
Court  in  National  Society  of  Profes¬ 
sional  Engineers  v.  United  States  (see 
especially  footnote  21)  requires  dele¬ 
tion  of  the  reference  to  the  “Brooks 
Bill”  in  §  35.937-5(b)  of  the  present 
regulations.  The  basis  for  this  conclu¬ 
sion  is  that  the  agency  cannot  autho¬ 
rize  or  require  a  grantee  to  observe  a 
procedure  barring  price  competition; 
only  Congress  can  authorize  an  excep¬ 
tion  to  the  antitrust  laws,  as  it  has 
done  for  direct  Federal  procurement 
(only)  in  the  case  of  the  statute  com¬ 
monly  referred  to  as  the  "Brooks 
Bill.” 

Deletion  of  the  Brooks  Bill  reference 
from  the  present  regulation  would 
make  negotiation  with  the  three  or 
more  selected  proposers  subject  only 
to  State  and  local  procedures. 

42.  We  are  proposing  to  revise 
§  35.937-12  to  read  as  follows: 

§  35.937-12  Subcontracts  under  subagree¬ 
ments  for  architectural  or  engineering 
services. 

(a)  The  award  or  execution  of  sub¬ 
contracts  under  a  prime  contract  for 
architectural  or  engineering  services 
awarded  to  an  engineer  by  a  grantee, 
and  the  procurement  and  negotiation 
procedures  used  by  the  engineer  in 
awarding  such  subcontracts  are  not  re¬ 
quired  to  comply  with  any  of  the  pro¬ 
visions,  selection  procedures,  policies 
or  principles  set  forth  in  §  35.936  or 
§35.937  except  as  provided  in  para¬ 
graphs  (b),  (c),  and  (d)  of  this  section. 

(b)  The  award  or  execution  of  sub¬ 
contracts  in  excess  of  $10,000  under  a 
prime  contract  for  architectural  or  en¬ 
gineering  services  and  the  procure¬ 
ment  procedures  used  by  the  engineer 
in  awarding  such  subcontracts  must 
comply  with  the  following: 

(1)  Section  35.936-2  (Grantee  pro¬ 
curement  systems;  State  or  local  law); 

(2)  Section  35.936-7  (Small  and  mi¬ 
nority  business); 

(3)  Section  35.936-15  (Limitations  on 
subagreement  award); 

(4)  Section  35.936-17  (Fraud  and 
other  unlawful  or  corrupt  practices); 

(5)  Section  35.937-1  (Type  of  con¬ 
tract); 

(6)  Section  35.937-6  (Cost  and  price 
considerations);  and 

(7)  Section  35.937-7  (Profit). 

(c)  The  applicable  provisions  of  this 
subpart  shall  apply  to  lower  tier  suba¬ 
greements  where  an  engineer  acts  as 
an  agent  for  the  grantee  under  a  man¬ 
agement  subagreement  (see  §35.936- 
5(b)). 

(d)  If  an  engineer  procures  items  or 
services  which  are  more  appropriately 
procured  by  formal  advertising  or 
competitive  negotiation  procedures, 
the  applicable  procedures  of  §35.938 
or  of  Part  33  shall  be  observed. 

Explanation 

The  proposed  revision  of  subpara¬ 
graph  (b)(3)  and  addition  of  (b)(5) 


clarify  requirements  which  the  engi¬ 
neer  must  comply  with  in  awarding 
subcontracts.  The  subsequent  subpara¬ 
graphs  have  also  been  renumbered  in 
the  numerical  order  of  the  referenced 
sections. 

The  proposed  new  paragraph  (c)  ref¬ 
erences  the  requirement  of  §35.936- 
5(b),  regarding  the  status  of  subcon¬ 
tractors  when  the  engineer  is  acting 
for  the  grantee  in  the  role  of  a  con¬ 
struction  manager.  The  proposed  new 
paragraph  (d)  indicates  that  when  an 
engineer  procures  items  which  are  not 
covered  by  the  provisions  for  architec¬ 
tural  and  engineering  services  procure¬ 
ments,  the  appropriate  procedures  of 
§  35.938  (formal  advertising)  or  part  33 
apply.  Paragraph  (a)  is  modified  to 
reference  new  (c)  and  (d). 

43.  We  are  proposing  to  amend 
§35.938-4(h)  by  revising  subparagraph 
(2)  and  by  adding  a  new  subparagraph 
(5)  and  (6)  to  read  as  follows: 

§  35.938-4  Formal  advertising. 

*  *  *  *  * 

(h)  •  *  * 

(2)  The  grantee  may  reserve  the 
right  to  reject  all  bids.  Unless  all  bids 
are  rejected  for  good  cause,  awards 
shall  be  made  to  the  low,  responsive, 
responsible  bidder. 

•  •  •  •  • 

(5)  If  an  unresolved  procurement 
review  issue  or  a  protest  relates  only 
to  award  of  a  subcontract  or  procure¬ 
ment  of  a  subitem  under  the  prime 
contract  and  resolution  of  that  issue 
or  protest  is  unduly  delaying  perform¬ 
ance  of  the  prime  contract,  award  and 
performance  of  the  prime  contract 
may  be  authorized  by  the  Regional 
Administrator,  prior  to  resolution  of 
the  issue  or  protest,  if  the  Regional 
Administrator  determines  that  such 
action— 

(i)  Will  not  affect  the  placement  of 
the  prime  contract  bidders; 

(ii)  Is  in  the  best  interest  of  the  Gov¬ 
ernment; 

(iii)  Will  not  materially  affect  initial 
performance  of  the  prime  contract; 
and 

(iv)  Is  not  barred  by  State  law. 

(6)  A  bid  shall  not  be  rejected  as 
nonresponsive  for  failure  to  list  or  oth¬ 
erwise  indicate  the  selection  of  a 
subcontractor s)  or  equipment,  unless 
the  grantee  has  unambiguously  stated 
in  the  solicitation  documents  that 
such  failure  to  list  shall  render  a  bid 
nonresponsive  and  shall  cause  auto¬ 
matic  rejection  of  a  bid.  However,  a 
grantee  may  not  waive  any  Federally- 
required  listing  or  selection  require¬ 
ment  (e.g.,  minority  business  enter¬ 
prise  identification). 

Explanation 

The  addition  of  the  phrase  “for  good 
cause”  to  paragraph  (h)(2)  is  consist- 
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ent  with  Program  Requirements 
Memorandum  78-8,  February  13,  1978, 
(published  in  the  Federal  Register, 
April  7,  1978,  43  FR  14725). 

The  proposed  new  paragraph  (h)(5) 
permits  award  of  a  prime  contract 
when  there  are  unresolved  procure¬ 
ment  issues  or  protests  relating  only 
to  the  award  of  a  subcontract  or  pro¬ 
curement  of  a  subitem.  This  rule  has 
been  developed  in  the  protest  process. 
Adoption  of  it  in  the  regulations  will 
make  it  legally  possible  to  use  this  rule 
in  situations  not  involving  protests, 
will  make  it  easier  to  enforce  in  the 
protest  process,  and  will  expedite  the 
procurement  process. 

The  proposed  paragraph  (h)(6)  deals 
with  a  failure  to  list  subcontractors  or 
suppliers.  This  is  a  major  area  of  cur¬ 
rent  bid  protests;  adoption  of  this  rule 
would  eliminate  many  unnecessary 
and  frivolous  bid  protest  actions. 

44.  We  are  proposing  to  revise 
§  35.938-6(0  to  read  as  follows: 

§  35.938-6  Progress  payments  to  contrac¬ 
tors. 

*  *  *  •  • 

(c)  Protection  of  progress  payments 
made  for  specifically  manufactured 
equipment.  The  grantee  will  assure 
protection  of  the  Federal  interest  in 
progress  payments  made  for  items  or 
equipment  referred  to  in  paragraph 
(b)(3)  of  this  section.  This  protection 
must  be  in  a  manner  or  form  accept¬ 
able  to  the  grantee  and  must  take  the 
form  of: 

(1)  Securities  negotiable  without  re¬ 
course,  condition  or  restrictions,  a  pro¬ 
gress  payment  bond,  or  an  irrevocable 
letter  of  credit  provided  to  the  grantee 
through  the  prime  contractor  by  the 
subcontractor  or  supplier;  and, 

(2)  For  items  or  equipment  in  excess 
of  $200,000  in  value  which  are  manu¬ 
factured  in  a  jurisdiction  in  which  the 
Uniform  Commercial  Code  is  applica¬ 
ble,  the  creation  and  perfection  of  a 
security  interest  under  the  Uniform 
Commercial  Code  reasonably  adequate 
to  protect  the  interests  of  the  grantee. 

•  •  •  •  * 
Explanation 

This  proposed  amendment  is  de¬ 
signed  to  deal  with  a  problem  which 
has  been  recently  brought  to  our  at¬ 
tention  with  regard  to  progress  pay¬ 
ments  on  specifically  manufactured 
equipment.  EPA’s  primary  reason  for 
encouraging  progress  payments  to 
equipment  manufacturers  is  to  reduce 
the  interest  cost  to  the  manufacturers, 
thereby  reducing  the  bid  price  and  the 
costs  to  the  taxpayer. 

An  equipment  supplier  has  com¬ 
plained  about  the  additional  labor,  ex¬ 
pense  and  paperwork  needed  to 
comply  with  the  recordation  require- 
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ment,  and  asserts  that  this  diminishes 
the  usefulness  of  progress  payments  to 
the  companies  and  increases  the  cost 
to  EPA.  The  primary  arguments  are 
that  various  components  of  the  equip¬ 
ment  are  manufactured  at  different 
sites  in  different  States,  requiring  re¬ 
peated  multiple  recordation,  and  that 
recordation  is  generally  not  possible  in 
foreign  countries  where  some  compo¬ 
nents  are  manufactured.  They  state 
that  a  cut-off  point  of  $200,000  would 
still  require  recordation  for  the  princi¬ 
pal  items  of  equipment  (compressors, 
cold  boxes,  aerators)  but  would  relieve 
them  of  the  burden  for  small  compo¬ 
nents  where  the  expense  and  paper¬ 
work  make  progress  payments  too  dif¬ 
ficult.  If  public  comment  leads  us  to 
conclude  that  elimination  of  the  recor¬ 
dation  requirement  for  items  valued  at 
less  than  $200,000  is  reasonable,  we 
judge  that  considerable  paperwork 
burden  can  be  eliminated.  Comment  is 
particularly  sought  on  the  appropri¬ 
ateness  of  the  $200,000  level. 

45.  We  are  proposing  to  revise 
§  35.938-9(b)  to  read  as  follows: 

§  35.938-9  Subcontracts  under  construc¬ 
tion  contracts. 

*  •  •  •  • 

(b)  The  award  or  execution  of  sub¬ 
contracts  by  a  prime  contractor  under 
a  formally  advertised,  competitively 
bid.  fixed  price  construction  contract 
awarded  to  the  prime  contractor  by 
the  grantee,  and  the  procurement  and 
negotiation  procedures  used  by  such 
prime  contractors  in  awarding  or  ex¬ 
ecuting  such  subcontracts  must 
comply  with  the  following: 

(1)  Section  35.936-2  (Grantee  pro¬ 
curement  systems;  State  or  local  law); 

(2)  Section  35.936-7  (Small  and  mi¬ 
nority  business); 

(3)  Section  35.936-15  (Limitations  on 
subagreement  award); 

(4)  Section  35.936-17  (Fraud  and 
other  unlawful  or  corrupt  practices); 
and 

(5)  Section  35.936-5(d)  (Negotiation 
of  contract  amendments). 

•  *  *  *  * 
Explanation 

The  proposed  revision  of  subpara¬ 
graph  (b)(3)  and  addition  of  subpara¬ 
graph  (b)(5)  clarify  the  existing  regu¬ 
lations  concerning  two  requirements 
applicable  to  subcontracts.  Section 
35.936-15  bars  subagreement  awards  in 
certain  cases,  which  are  applicable  to 
subcontracts.  Section  35.938-5(d)  re¬ 
quires  cost/price  review  for  negotiated 
change  orders  over  $100,000,  including 
subcontracts. 

46.  We  are  proposing  to  amend 
§35.940-1  by  revising  paragraph  (q) 
and  adding  a  new  paragraph  (r)  to 
read  as  follows: 


§  35.940-1  Allowable  project  costs. 

j»  •  •  •  • 

(q)  Start-up  services  for  new  treat¬ 
ment  works,  in  accordance  with  guid¬ 
ance  issued  by  the  Administrator. 

(r)  A  Plan  of  Operation,  in  accord¬ 
ance  with  guidance  issued  by  the  Ad¬ 
ministrator. 

Explanation 

The  revision  to  paragraph  (q)  de¬ 
letes  the  reference  to  allowability  of 
State  agency  review  costs  in  accord¬ 
ance  with  §§  35.912  and  35.913  because 
of  the  new  authority  in  Subpart  F, 
and  replaces  it  with  the  eligibility  of 
start-up  services.  Paragraph  (r)  adds 
the  eligibility  for  a  Plan  of  Operation. 
Both  these  additions  are  in  accordance 
with  Program  Requirements  Memo¬ 
randa  issued  on  November  29,  1976 
(PRM  77-2  and  PRM  77-3). 

§35.940-3  [Amended] 

47.  We  are  proposing  to  delete 
§  35.940-3(d)  and  to  redesignate  para¬ 
graph  (e)  as  (d). 

Explanation 

Paragraph  (d)  of  §  35.940-3  is  deleted 
as  a  clarification  measure  since  in  this 
form,  its  inclusion  in  the  regulations 
has  led  some  grantees  to  believe  that 
construction  grants  could  be  used  to 
purchase  existing  facilities  for  the 
purpose  of  restructuring  municipal 
and/or  private  debt.  We  intend  to  con¬ 
tinue  reviewing  proposals  to  acquire 
materials  from,  or  portions  of,  existing 
treatment  works  on  the  basis  of  the 
following  criteria: 

(1)  The  acquisition  is  consistent  with 
established  policy  that  highest  prior¬ 
ity  is  assigned  to  facilities  which  will 
reduce  pollution  from  the  existing 
population  and  municipal  wastewater 
discharges  will  enhance  water  quality. 

(2)  A  facility  planning-type  analysis 
unquestionably  supports  acquisition  as 
the  cost-effective  means  of  reducing 
pollution  and  meeting  discharge  re¬ 
quirements  of  the  NPDES  permit. 

(3)  The  acquisition  does  not  merely 
result  in  a  change  of  ownership  or  fi¬ 
nancial  structure  without  additional 
pollution  control  benefits. 

48.  We  are  proposing  to  revise  the 
first  paragraph  of  §35.945  to  read  as 
follows: 

§  35.945  Grant  payments. 

The  grantee  shall  be  paid  the  Feder¬ 
al  share  of  allowable  project  costs  in¬ 
curred  within  the  scope  of  an  ap¬ 
proved  project  and  which  are  current¬ 
ly  due  and  payable  from  the  grantee 
(i.e.,  not  including  withheld  or  de¬ 
ferred  amounts),  subject  to  the  limita¬ 
tions  of  §§35.925-18,  35.930-5,  35.930- 
6,  and  35.965  (b)  and  (c),  up  to  the 
grant  amount  set  forth  in  the  grant 
agreement  and  any  amendments 
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thereto.  Payments  for  engineering  ser¬ 
vices  for  Step  1,  2  or  3  shall  be  made  in 
accordance  with  §35.937-10  and  pay¬ 
ments  for  Step  3  construction  con¬ 
tracts  shall  be  made  in  accordance 
with  §§35.938-6  and  35.938-7.  All  al¬ 
lowable  costs  incurred  prior  to  initi¬ 
ation  of  construction  of  the  project 
must  be  claimed  in  the  application  for 
grant  assistance  for  that  project  prior 
to  the  award  of  such  assistance  or  no 
subsequent  payment  will  be  made  for 
such  costs. 


•  •  •  •  • 

Explanation 

The  first  sentence  has  been  revised 
to  clarify  what  we  mean  by  “currently 
obligated  to  pay,”  as  the  current  regu¬ 
lation  reads.  This  policy,  first  issued  in 
Program  Requirements  Memorandum 
75-22  (formerly  PG  43,  November  18, 
1974),  has  recently  been  misinterpret¬ 
ed  by  some  grantees. 

Appendix  D  [Amended] 

49.  We  are  proposing  to  add  a  new 
paragraph  d  to  paragraph  B5  of  Ap¬ 
pendix  D  to  read  as  follows: 

***** 


d.  The  limitations  of  paragraph  B5  apply 
to  all  grants  awarded  under  Subpart  E 
except  that— 

(1)  The  limitations  will  not  be  applied  to 
any  project  on  which  final  payment  had 
been  made  by  the  Regional  Administrator 
prior  to  December  17,  1975;  and 

(2)  For  other  projects  on  which  construc¬ 
tion  for  the  building  and  erection  of  a  treat¬ 
ment  works  was  initiated  prior  to  December 
17,  1975,  the  limitations  will  not  be  applied 
to  any  request  for  engineering  fee  increases 
attributable  to  construction  contract  awards 
or  change  orders  approved  by  the  grantee 
prior  to  December  17,  1975. 


Explanation 

The  purpose  of  Appendix  D,  pub¬ 
lished  in  the  Federal  Register  of  De¬ 
cember  17,  1975,  was  to  provide  for  the 
orderly  transition  of  existing  grants 
and  contracts  to  the  new  procurement 
regulations  published  on  that  date  af¬ 
fecting  consulting  engineering  agree¬ 
ments.  While  percentage-of-construc- 
tion-cost  (PCC)  contracts  were  prohib¬ 
ited  for  work  under  new  grant  awards, 
existing  PCC  contracts  were  permitted 
to  continue  at  the  Step  3  stage,  subject 
to  certain  limitations. 

The  intent  of  paragraph  B5  of  Ap¬ 
pendix  D  is  to  limit  windfall  profits  at¬ 
tributable  to  inflation  under  PCC  con¬ 
tracts.  Application  of  paragraph  B5  to 


situations  where  there  is  no  grant  or 
contract  action  on  or  after  December 
17,  1975  (the  effective  date  of  Appen¬ 
dix  D)  has  not  been  found  to  be  war¬ 
ranted.  Experience  in  the  application 
of  paragraph  B5  has  resulted  in  in¬ 
equities,  been  resource  intensive  and 
not  cost  effective.  The  proposed 
amendment  to  Appendix  D  would  clar¬ 
ify  the  intent  of  that  section  by  limit¬ 
ing  its  applicability  to  actions  taken 
after  December  17,  1975.  The  same  ex¬ 
clusion  would  apply  equally  to  Pub.  L. 
84-660  and  Pub.  L.  92-500  projects. 

The  regulations  in  40  CFR  Part  35 
Subpart  E  and  these  amendments  are 
issued  under  the  authorities  contained 
in  sections  109(b),  201  through  205, 
207,  208(d),  210  through  212,  215 
through  217,  501,  502  and  511  of  the 
Clean  Water  Act,  as  amended,  33 
U.S.C.  1251  et  seq. 

Note.— The  Environmental  Protection 
Agency  has  determined  that  this  document 
does  not  contain  a  major  proposal  requiring 
preparation  of  an  Economic  Impact  Analy¬ 
sis  Statement  under  Executive  Order  11821 
and  OMB  Circular  A-107. 

Dated:  May  30,  1978. 

Douglas  M.  Costle, 
Administrator. 

[FR  Doc.  78-15530  Filed  6-1-78;  9:48  am] 
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